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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2008/151

Appeal by TUC TUC LIMITED




Before:
Hugh Carlisle QC, President






Leslie Milliken






George Inch

__________________ 

O R D E R

_________________ 

SITTING IN London on 22 April 2008

UPON READING the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area dated 29 January 2008

AND UPON HEARING Dominic Ponniah for the Appellant

IT IS HEREBY ORDERED that the appeal be ALLOWED

TUC TUC LIMITED
Appeal 2008/151

_________________ 

R E A S O N S

________________ 

1.
 This was an appeal from the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area on 29 January 2008 when he ordered that the Appellant Company should pay a penalty of £13,500 under s.155 of the Transport Act 2000 in consequence of its failure to operate a local service registered under s. 6 of the Transport Act 1985.

2.
The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:

(i)
The Appellant Company was the holder of a standard national PSV operator’s licence authorising 30 vehicles, of which 12 were recently in possession.  These vehicles are not conventional public service vehicles but three-wheeled motorised rickshaws known as “tuc tucs”.  A tuc tuc falls within s.1 of the Public Passengers Vehicles Act 1981, because it is “a vehicle ….. used for carrying passengers for hire or reward at separate fares in the course of a business carrying passengers”: accordingly a PSV licence was required.  Such a licence was originally granted to the Company after a public inquiry on 12 October 2005.

(ii)
The background to the present appeal is set out in 2006/475 Tuc Tuc Ltd (available from the Tribunal’s website) when the Company appealed to the Tribunal after a decision made by the Traffic Commissioner’s predecessor on 3 November 2006.  Monitoring had shown that the Company had failed to comply with the registered particulars of its local services in Brighton.  The maximum penalty under s.155 of the 2000 Act is “such amount as the Traffic Commissioner thinks fit in all the circumstances of the case ….. not exceeding ….. £550, multiplied by the total number of vehicles which the operator is licensed to use under all the PSV operator’s licences held by him”.  The ordering of a penalty is discretionary (in addition to the quoted words, the words “may impose ……” appear in s.155(1)) and despite the unusual circumstances the Traffic Commissioner ordered that a penalty of £16,500 (£550x30) should be paid.

(iii)
The Company appealed to the Tribunal and in its decision dated 13 March 2007 the Tribunal reduced the penalty to £8000.  The Tribunal “concluded that the frequency of failure of the Appellant’s service of itself was so serious that it merited the maximum penalty allowed under the legislation”.  Nevertheless, it also regarded the penalty as ordered as disproportionate.  

(iv)
On 29 August 2007 a bus compliance officer, Mr Cheetham, carried out further monitoring.  He saw one tuc tuc carrying two passengers at 11.30am.  At 13.20 he saw a second tuc tuc with a sign in its front window stating “Book Here”.  He saw a party of three people appearing to make a booking but as no tuc tuc arrived he assumed that the booking was for a later time.  Three tuc tucs did finally arrive and park nearby but no other activity was observed.  

(v)
Mr Cheetham attended again on 4 September 2007 at 10am.  The previously parked tuc tuc with the booking sign was not present and no vehicles were seen.  He went to the Company offices and there was no-one present.  The manager of the office complex told him that he understood that the tuc tuc services had been withdrawn and the drivers laid off.  Subsequently Mr Cheetham was provided with details of all journeys made during June 2007 and with copies of drivers’ licences.  These had been demanded by VOSA and the records appeared to have been properly kept.

(vi)
On 19 October 2007 the Company applied to the Traffic Commissioner to cancel its local service registration with effect from 21 December 2007.  This period represents the normal 56-day notice period.  Although the completed form refers to a further form which was intended for use if a shorter period of notice was wanted, it does not appear that this was also completed.

(vii)
The Company was called-up to a public inquiry which took place on 22 January 2008.  At the outset the Traffic Commissioner asked Mr Ponniah, the Company’s executive director, if he agreed that the service had stopped running without giving “the necessary 56 days’ notice”.  Mr Ponniah said that the service had been suspended at the end of August.  This was temporary at first but he agreed that the notice to cancel had not been given until 19 October 2007.

(viii)
Mr Cheetham gave evidence.  It was not disputed that the service appeared to have been cancelled.  Mr Ponniah then read out a statement.  He blamed the Traffic Area Office for delay when the licence was originally granted.  He asked for financial evidence and for some “legally sensitive information” to be dealt with in camera.  The latter related to “an ongoing legal action with an insurance company”.  There was a discussion as to how this was to be treated, with the Traffic Commissioner insisting that it was for him to decide.

(ix)
Mr Ponniah explained that there had been an accident in 2006.  In 2007 the Company thought that it had had insurance cover but eventually it was told on 30 August 2007 that no cover would be provided beyond the end of the month.  The Traffic Commissioner later summarised the position while hearing Mr Ponniah in camera:-


“As far as the insurance matter is concerned, in terms of the relevance to this hearing, all it relates to be is there were insurance problems which were unforeseen and as a result of your way of expressing that, would have been there were insurance problems which were unforeseen, they are still unresolved, but as a result of that, you felt that you were forced to suspend your service, full stop.


“Mr Ponniah:
Yes, but obviously I’m not going into the details.


“The Traffic Commissioner:
Full stop, end of story, that’s all you needed to say.  That’s all I was trying to hint at in the public hearing, that’s all you 


needed to say.  You didn’t need to go into the fine detail of that, you’d set that out in your statement.  That’s all, it’s just so the public understand, you didn’t just pull the plug without what you saw as good reason and that your priorities were to ensure, you know, because of insurance matters, you know, you were unable to run your service.  That seems to be the reason you’re putting forward for cancelling the service when you cancelled it.  Is that a one sentence summary of where I think you’re coming from?”

(x)
The Traffic Commissioner had earlier pressed Mr Ponniah as to why he had delayed notifying the Traffic Area Office:-



“…..  Same thing, insurance problems have led you to cancel, to suspend the service and you will let us know when it’s up and running again.  It’s to do with communication.  I know communication’s not always been good, isn’t always good between the Department and Operators, but that’s one of the, that’s one of my watchwords …


“Mr Ponniah:
I agree and I …


“The Traffic Commissioner:
… is communication.


“Mr Ponniah:
… should have done that.  But to be honest by that, I felt so cheesed off.


“The Traffic Commissioner:
I understand.


“Mr Ponniah:
Your organisation, with respect, and I’ve already outlined why …


The Traffic Commissioner:
I understand that yes.


“Mr Ponniah:
And everything else, I thought, you know, I was getting married, to be honest I’ve two businesses to run, I work 100 hours a week and I’m getting married.  Your 56 days notice is literally at the bottom of my priority list and maybe it shouldn’t be, but it was.


“The Traffic Commissioner:
I understand.


“Mr Ponniah:
For a number of reasons.


“The Traffic Commissioner:
I understand what you are saying.”

(xi)
During the course of his evidence Mr Ponniah accepted that the Company could not meet the requirement of financial standing: he no longer wanted to keep the licence.  

(xii)
The Traffic Commissioner gave a written decision dated 29 January 2008.  He set out the history and reviewed the evidence.  He concluded:-


“Given Mr Ponniah’s acceptance that he failed to give the required 56 days notice to cancel a service registered under the Transport Act 1985, the only question which I must determine is whether Tuc Tuc Ltd has a reasonable excuse for cancelling or suspending its service without giving the appropriate 56 days notice.


“Mr Ponniah’s evidence as outlined in his written statement and in his oral evidence clearly focuses upon a set of circumstances, which whilst not exceptional in themselves, do provide some mitigation for his actions.  


“Having said that, Mr Ponniah’s failure to notify the regulatory authorities (VOSA and the Office of the Traffic Commissioner) of the suspension of the service which subsequently resulted in its cancellation, are in clear breach of the Regulations.”

(xiii)
The Traffic Commissioner then went on to make the following finding:-


“Tuc Tuc Ltd has, without reasonable cause, failed to comply with Section 6 of the Transport Act 1985.  Whilst I understand the reasons why Mr Ponniah may have suspended or cancelled his service at short notice, no application for short notice suspension or cancellation was made and the operation simply “stopped”.”

He later stated:-



“Whilst the imposition of a financial penalty may cause difficulties for Tuc Tuc Ltd, it is quite clear that the Company, through Mr Ponniah, whilst attempting to run a business licensed under the Public Service  vehicle operator licensing legislation, has failed to observe the regulations which govern such services.


“Mr Ponniah has given reasons as to why services were suspended or cancelled at short notice, and I am able to give him a small amount of credit for attempting to operate a service which, with hindsight, was doomed to failure given the nature of its operation.


“Accordingly, I have not imposed the maximum penalty, but I have decided upon a penalty, which in my judgement is proportionate to the facts of this case.”

(xiv)
The Traffic Commissioner ordered that the Company should pay a penalty of £450 multiplied by 30, the total number of vehicles authorised, totalling £13,500.  The licence was revoked because the Company no longer satisfied the requirement of financial standing.  The Traffic Commissioner also indicated that the Company was in breach of s.17(3)(aa) of the 1981 Act for failing to comply with the undertakings relating to local service registration: however, he thought it inappropriate to make any an order in this respect.

3.
On the hearing of the appeal Mr Ponniah appeared for the Company.  Although he had been somewhat abrasive before the Traffic Commissioner we have to say that before us he was courteous throughout.  His point was, he said, a simple one.  The Company could not operate without insurance.  This had ceased to be available and he had been given no option but to suspend the service.  He had hoped to overcome the problem but this was not possible.  He had become, as he said in evidence, very “cheesed off”.  He had had an uphill battle with everyone, including the Traffic Area Office.  He was sorry that he had not earlier informed the Traffic Commissioner of his difficulties.

4.
We have to say that we are troubled by the way this case was approached.  The Traffic Commissioner seems to have considered that a penalty was to be paid for the Company’s failure to give early notice of cancellation and to co-operate with the Traffic Area Office.  But this is not what s.155 provides.  Unlike the previous appeal when the issue was failing to comply with registered particulars, in this case a penalty was only payable if there had been “a failure to operate a local service” and if this was “without reasonable excuse”.  The former was unchallenged.  During evidence the Traffic Commissioner recognised that the latter was being submitted as the result of the loss of insurance cover, which he appeared to accept as a question of fact (see paragraph 2(ix)).  However, he did not deal with this in his decision (see paragraph 2(xiii)).  He mentions “a set of circumstances which whilst not 


exceptional in themselves, do provide some mitigation for his actions” but if he was finding that the loss of insurance was not a reasonable excuse he had to say so, because this was the Company’s case.  We would ourselves have expected more detail of the loss of insurance cover to have been required; but the Traffic Commissioner appears to have accepted that this was unnecessary.  It follows that we do not consider that the issue of “reasonable excuse” was properly considered, or rejected.  

5.
In any event we have also to say that the penalty of £13,500 was grossly disproportionate.  The situation cannot be equated to the many bus cases with which we have had to deal.  As we stated in 2003/300 Andrews (Sheffield) Ltd (available on line) “It must be borne in mind that the object of imposing penalties is to focus minds so as to achieve the statutory purpose”.  This was taken from the well-known Thomas Muir case (see the on line Digest at p.41) where in a five-judge Court of Session Lord Cullen emphasised that the regulatory considerations generally to be taken into account are not “for the purpose of punishment per se, but in order to assist in the achievement of the purpose of the legislation”.  We think that these words apply here.  The Company was operating one service and had only 12 vehicles in possession.  In the earlier appeal the value of each of these was put at £6000 or so, in contrast to buses which are worth £250,000 or so.  We think that tuc tucs should be viewed as the provision of tourist services rather than public passenger carriage and that the penalty imposed was punitive, and unnecessary for any regulatory purpose.  

6.
We recognise that Mr Ponniah was admittedly unco-operative with the Traffic Area Office.  As the Traffic Commissioner stated, this could have formed the basis for a direction under s.17(3)(aa) of the 1981 Act.  The Traffic Commissioner decided to make no such order.  In all the circumstances we do not ourselves propose to substitute such an order since the licence has been revoked in any event, for lack of financial standing.  This was not the subject of appeal.  Overall, we think that enough is enough.

8.
The appeal is allowed and the penalty is quashed.

Hugh Carlisle QC

7 May 2008
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