SURREY COUNTY COUNCIL

V

PAUL WILLIAMS t/a GARDEN MATERIALS LANDSCAPING

Appeal 56/2001

R E A S O N S

1. This is an appeal against the decision of the Traffic Commissioner for the South Eastern Traffic Area on 14 September 2001 when he granted an application for a restricted operator’s licence authorising two vehicles to Paul Williams trading as Garden Materials Landscaping.

2. The factual background appears from the documents, the transcript of the public inquiry and the Traffic Commissioner’s written statement of reasons and is as follows:

(i) As set out in the Traffic Commissioner’s written statement of reasons:

“ 1.
Mr Paul Williams .. applied for a restricted operator’s licence for 2 vehicles  .. The proposed operating centre was at Perry Farm, West Park Road, Newchapel Lingfield, Surrey.

2.
 By letter dated 25 April 2001, Surrey County Council .. lodged an objection to the Application under Sections 12 and 13(5)(d) of the Goods Vehicles (Licencing Operators) Act 1995 (“the Act”).  Surrey County Council considered access to the operating centre to be substandard, and that any intensification of use would create an unacceptable additional safety hazard for other road users.

3. No statutory objection was lodged by Surrey Constabulory.

4. The operating centre is already authorised for 3 vehicles .. free of conditions or undertakings.”

(ii) A public inquiry was held on 14 September 2001.  On that day, the Traffic Commissioner visited the operating centre.  

(iii) At the public inquiry, the Appellant was represented by Mrs Knowles, the Appellant’s Transportation Planning Officer and Mrs Kennell, the Appellant’s Transportation Development Control Engineer gave evidence.  The Applicant appeared in person.

(iv) The evidence that Mrs Kennell gave on behalf of the Appellant as set out in the written statement of reasons was as follows:

“10.
The access is situated on a slight bend and does not have a proper bellmouth.  Sight lines measured from 4.5 metres from the road edge were measured at 12.3 metres in the leading traffic direction and 53.7 metres in the trailing traffic direction, a shortfall of 147.7 metres and 106.3 metres of the distances recommended (for new entrances) in the Companion Guide to Design Bulletin 32 (8% and 34% of the recommended distances).

11. 
Measured from the distances of 2 metres from the road edge, the sight lines were 73.4 metres in the leading traffic direction and 63.4 metres in the trailing direction (46% and 40% of the recommended distances).

12. 
Computer generated print outs were produced to show how vehicles entering and leaving the operating centre would be likely to encroach on the opposite carriageway or block much of the access.

13. 
SCC produced evidence of seven accidents in the vicinity of the operating centre, but none had been at the access to the operating centre or associated therewith.

14. 
Pedestrians and horse riders may be expected to pass the access to the operating centre and there was no footpath on the B2028 at this point.

15. The gates to the operating centre were set back 12.7 metres from the road edge.”

In response to questioning by the Traffic Commissioner,  Mrs Kennell accepted that the computer generated plans wrongly showed the width of the  entrance to the operating centre and in relation to possible conditions requiring the operator’s vehicles to enter or leave the operating centre in a specific direction, Mrs Kennell indicated, whilst still opposing the Application, that she would prefer vehicles to turn left on leaving the operating centre and return from the same direction by a right turn into the operating centre.

(v) The evidence given by the Applicant is summarized in the Traffic Commissioner’s written statement of reasons as follows:

“ 16. 
The Applicant stated that he wished to operate two vehicles: 1 x 7.5 tonnes tipper and 1 x 17 tonnes tipper.  The vehicles were 14’ and 21’ overall (including cab).

17.
 He had often visited the operating centre with his vehicles and had encountered no problems.

18.
 The barn near the access had been sold (subject to contract) and – as mentioned by SCC – had the benefit of planning consent for conversion into three light industrial units subject to improvements being carried out to the access.  These works had not yet commenced, but clearance had already begun.

19. 
The Applicant wished to use the operating centre solely for the purpose of overnight parking and the vehicles would not visit the operating centre during the day.

20. If a condition were to be proposed requiring him to enter/leave the operating centre turning left or right, he would have no objection”. 

(vi) The Traffic Commissioner gave an oral decision:

“I have heard all the evidence and I have been there and I think this is one of those cases where it is very important to have been there ..

What I am minded to do, and this is on the basis that if and when the building works are finished, as I understand it the Council will have no visibility problems, I am minded to grant the licence but subject to a number of conditions and undertakings.  The first undertaking which goes to the whole core of the thing is that there will only be one movement out and one movement in each day .. and that of itself is intended to reduce the dangers because there is only one movement.

Secondly, and I know it is a balancing exercise, the County Council prefer that the vehicles exit to the left and will come in turning right ..

Thirdly, .. the vehicles to come and go using forward gear ..

It would also like an undertaking Mr Williams .. I am having to trust you on this because it would be very difficult one to enforce .. that when you or your drivers turn left that they will not commence that manoeuvre if a car is in sight coming from the left and that is intended to reduce any danger conflict if it is necessary to cross the white line.

.. There is one more condition that the vehicles will not exceed seventeen and a half tonnes on two axles, so we are limiting the size of the vehicles, the number of manouvres and the way in which they go.  

It is not a perfect site or the County would not have made these submissions.  I think Mrs Kennell has accepted that from two and a half metres the sight lines are much better than many we have seen, they are certainly not perfect.  At four metres they are awful to the right, but at two and a half metres they are not bad.  I believe subject to those conditions and undertakings I take a risk I suppose every time I grant a licence to anybody I believe we have balanced the fears of the County Council with your reasonable requirements.”

In response to the Traffic Commissioner’s decision, Mrs Knowles stated:

“We are quite content with that because presumably this access is going to be improved fairly shortly”;

(vii) On 1 October 2001, Mrs Knowles wrote to the Traffic Area acknowledging the letter confirming the Traffic Commissioner’s decision and requesting a written statement of reasons as required under Regulation 22(1)(b) of the Goods Vehicles (Licensing of Operators) Regulations 1995 but prior to receipt of that written statement, the Appellant lodged grounds of appeal with this Tribunal and served a copy upon the Traffic Area on 12 October 2001.  

(viii) The Traffic Commissioner provided his written statement of reasons on 29 October 2001, after the grounds of appeal had been served.  The statement provided further detail of the reasons for his determination:

“24.
The sight line methodology contained in the Companion Guide to Design Bulletin 32 relates .. to the construction of new accesses onto public highways.  In any event, an existing access involving such limited use as is here proposed should not necessarily be expected to comply with the criteria for new access .. 
25. 
SCC has acknowledged on many occasions that the sight line criteria are not met by very many – possibly even the majority – of existing junctions even between public highways (including trunk roads).  At 2 metres from the road edge I found that visibility was not “woefully inadequate” as alleged by SCC”.

26. 
In this case, the evidential value of the computer generated print outs was placed in doubt by the admitted errors.

27. 
Having seen the operating centre myself and considered the evidence, I was not convinced that the sight lines were so bad .. as to make the operating centre unsuitable, particularly in the absence of any accidents and the very limited proposed use of the operating centre by the Applicant.

28. 
Moreover, I concluded that it would be possible to prevent danger to the public by imposing conditions .. and to seek undertakings upon which I could rely ..

30. 
In reaching my conclusion, I took no account of the possibility of improvements to the access which could be carried out if the planning permission for the adjacent barn were implemented.”

3. 
At the hearing of this appeal, the Appellant was represented by Mr Main Thompson of Counsel; the Respondent did not attend.  Mr Main Thompson’s first point was that the Traffic Commissioner had failed to send a written statement of reasons to each objector upon the grant of the application as required by Regulation 22(1)(b) of The Goods Vehicles (Licensing of Operators) Regulations 1995, thus placing the Appellant into the dilemma of whether to wait for a statement prior to lodging an appeal (which might result in lodging an appeal out of time) or whether to lodge grounds of appeal within 28 days, thus providing the Traffic Commissioner with an opportunity to tailor his written statement of reasons to meet the grounds of appeal.  Mr Main Thompson relied upon decisions Dulnain Bridge Plant Ltd (1990) B39, Mr and Mrs D. W. Burns t/a Burns and Sons (1995) G2 and Albyn Properties Ltd and Knox (1977) SC 108 at 112  and invited the Tribunal to reiterate the need for the provision of a reasoned statement well within the 28 days allowed for appeal.  The Tribunal notes that Regulation 22 does not provide a timetable for the provision of a statement of reasons following an oral decision and yet the time for appealing starts to run once the oral decision has been given.  It is regrettable that the statement of reasons in this case was not provided before the expiry of the 28 day period for the lodging of an appeal and it is clearly desirable that all objectors should receive the statement of reasons as soon as is possible within the 28 day period to avoid allegations that the Traffic Commissioner has tailored his/her reasons to meet the grounds of appeal.

5. Mr Main Thompson’s next point was that the Traffic Commissioner erred in law in failing to have regard to the objection made by the Appellant when considering the suitability of Perry Farm as an operating centre.  Mr Main Thompson’s submissions in support of this point can be dealt under three separate headings of visibility, speed and encroachment, his main argument being that taking all of this evidence together, a reasonable Tribunal would have concluded that the site was unsuitable on safety grounds. In relation to visibility Mr Main Thompson submitted that the Traffic Commissioner failed to consider the “unchallenged” evidence of the “woefully inadequate sight lines”.  He argued that it is now broadly accepted that 4.5 metres is the appropriate point from which to measure sight lines and the 2 metre “x” dimension should only be considered in exceptional circumstances.  The Traffic Commissioner erred in relying upon the sight lines at 2 metres from the road edge when there were no exceptional circumstances which would entitle him to so and when the sight lines at this point were in any event, less than half of those recommended in the Companion Guide. He further argued that the Traffic Commissioner had misconstrued Mrs Kennell’s evidence when he asserted that she had accepted that the sight lines at 2.5 metres were much better than many they had seen.  We reject Mr Main Thompson’s arguments.  The sight line methodology contained in the Companion Guide to Design relates to the construction of new junctions; they do not relate to existing junctions and accordingly the Traffic Commissioner was not bound by those recommendations, although he rightly considered them.  He visited the site and undertook a careful analysis of the sight lines whilst taking into account the nature of operator’s application and his intended use of the site.  In the event he was satisfied that the sight lines did not make the site unsuitable as an operating centre and we cannot say that the Traffic Commissioner either erred in law or that his decision was plainly wrong.  Insofar as he misconstrued Mrs Kennell’s evidence, we do not consider that anything turns on this point.

6. The second limb of Mr Main Thompson’s argument was that the Traffic Commissioner ignored the “unchallenged” evidence of traffic speeds and in doing so, failed to take into account the extent of the danger caused by using the site as an operating centre as evidenced by the seven accidents relied upon by the Appellant.  He submitted that such danger could not be remedied by conditions.  We disagree. The speed of vehicles using West Park Road was discussed by Mrs Knowles, Mrs Kennell and the Traffic Commissioner during the course of the public inquiry and the evidence of the operator was that having visited the site “many a time”, he had not encountered any difficulties with access despite the speed limit of 60 miles per hour.  The Traffic Commissioner accepted the operator’s evidence on this point and we repeat, having visited the site, the Traffic Commissioner was in the best position to make an assessment of the suitability of the site as an operating centre.  As to the accidents, the Traffic Commissioner rightly concluded that they were not at or associated with the access to the site and it was within his discretion to place little or no weight upon them.

7. The third limb of Mr Main Thompson’s argument was that the Traffic Commissioner was wrong to doubt the evidential value of the computer generated print outs which demonstrated the swept paths of vehicles turning right and left out of the site.  We disagree.  Both the Traffic Commissioner and Mrs Knowles expressed confusion about what the computer print outs showed and Mrs Kennell accepted that it had been difficult for her to generate the print outs accurately because it was not clear where the access width was from the features on the plan that she had used; she further accepted that as a result, the swept paths did not show where a vehicle would end up if it emerged from the access on the left hand side.  In the result, we reject Mr Main Thompson’s submission that no reasonable Tribunal could have found that the site was suitable for an operating centre.

8. Mr Main Thompson’s next point was that the Traffic Commissioner wrongly took into account the possibility of future improvements to site access.  We disagree.  The Traffic Commissioner stated that he was looking at the site as it was at the date of the public inquiry and imposed conditions upon the licence and obtained undertakings from the Respondent upon that basis.  His consideration of future proposals for alterations to the site was limited to the issue of whether conditions and undertakings would still be required once the proposed alterations to the site access had taken place.  This ground of appeal accordingly fails.

9. Mr Main Thompson’s next ground of appeal was that it is a pre-condition to the imposition of conditions and undertakings under s21 of the Act for the Traffic Commissioner to make the following findings:

a) that the use of the site as an  operating centre causes or will cause danger to the public; and

b) that the proposed conditions and undertakings will prevent danger.
Mr Main Thompson referred the Tribunal to the wording of s21 and s23 of the Act and relied upon the decisions in Killoran Demolition Ltd 1997 No. J6 and L N Gale t/a Bosithow Farm Mushrooms 1999 L61. He argued that whilst the authorities related to decisions made under s.23 of the Act, the same principles should apply to decisions made under s.21 of the Act.  He went on to argue that the Traffic Commissioner had accordingly failed to make the appropriate findings before imposing conditions on the licence and requiring undertakings from the Respondent under s.21 of the Act and that he applied the wrong test i.e. that danger to the public would be “reduced” rather than “prevented” by the imposition of conditions and undertakings.  Mr Main Thompson further argued that in the absence of a finding that the conditions and undertakings would prevent danger being caused to the public (and in the absence of any evidence to support that finding), the Traffic Commissioner was bound to find that the site was unsuitable and should have either delayed his decision until such time as improvements have been made to the access or he should have refused the application.  We do not accept Mr Main Thompson’s submissions.  This was a comparatively short public inquiry during which all of the issues were fully canvassed including the likelihood of conditions and undertakings.  It is implicit in his oral and written decisions that the Traffic Commissioner accepted that there were visibility problems at the entrance to the site which were capable of causing danger to the public.  In his written decision, he stated that he was satisfied that it was possible to prevent that danger by the imposition of conditions and undertakings and we repeat that having been to the site and having considered the sight lines at its entrance, the Traffic Commissioner was in the best position to determine whether that was the case. We note that the Traffic Commissioner used the word “reduce” rather than “prevent” in his oral decision when explaining the purpose of the undertakings that the Respondent was asked to give, however we do not consider that anything turns on the point as he clearly applied the correct test in his written decision.  In any event, we are of the view that the use of any junction gives rise to a “danger” in the normal course of events which is incapable of prevention by means of conditions or undertakings.  We therefore consider that the purpose of s.21 must be to provide Traffic Commissioners’ with the power to impose conditions for preventing authorized vehicles causing a danger over and above that which is inherent in any vehicle emerging from a junction. It follows that we consider that the phrase “preventing vehicles .. from causing danger to the public” should not be applied in its absolute sense, as to do so would be to defeat the Traffic Commissioners’ jurisdiction to grant licences to operators whose site entrance forms a junction with a public highway.  

10. Mr Main Thompson’s final point was that the Traffic Commissioner failed to apply the three tests approved in Conwy CBC v S.A. Murphy & Others 1998 K 13 when requesting that the Respondent give an undertaking that he and his drivers do not commence exit manoeuvres unless there are no vehicles approaching in sight from the left.  The three tests are: necessity, enforceability and precision.  Mr Main Thompson argued that the Traffic Commissioner himself recognised the “futility” of the undertaking in commenting that the undertaking “would be very difficult to enforce” and “the chance of you getting caught out unless there were a prang would be very slim”.  We agree with Mr Main Thompson.  The undertaking is one that is clearly difficult to enforce and unnecessary as it really amounts to the Respondent giving an undertaking that he and his drivers will drive professionally and competently which is to be expected of them as professional drivers in any event.  Accordingly we allow this ground of appeal.  

11. In the result, the appeal is allowed to the limited extent that the undertaking given by the Respondent that “vehicles are not to commence exit manoeuvre unless no vehicles are approaching in sight from the left” be set aside.

Jacqueline Beech

22 January 2002
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