IN THE COURT OF THE TRANSPORT TRIBUNAL

ROAD HAULAGE APPEALS

Appeal 62/2001

Appeal by T S G SMITH

TRADING AS WESTERN INTERNATIONAL




Before:
Hugh Carlisle QC, President






Peter Rogers 






Patricia Steel

_____________________

O R D E R

_____________________

SITTING in London on Wednesday 6 February 2002
UPON READING the decision of the Traffic Commissioner for the West Midlands Traffic Area given in writing on 31 October 2001 and published in “Applications and Directions” No.2318 on 23 November 2001 

AND UPON READING the Notice of Appeal dated 7 November 2001

AND UPON the Appellant failing to appear

IT IS HEREBY ORDERED that the Appeal be DISMISSED.

T G S SMITH

T/A WESTERN INTERNATIONAL

Appeal 62/2001

__________________

REASONS

_________________

1.
This was an appeal by the Operator from the termination of his licence as a consequence of the non-payment of the prescribed fee on 30 September 2001 and from the refusal of the Traffic Commissioner for the West Midlands Traffic Area to find exceptional circumstances under s.45(5) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) so as to disregard the termination.

2.
The factual background appears from the documents and the written decision of the Traffic Commissioner and is as follows:-

(i)
The Appellant elected to pay his licence fee on an annual basis and was notified on 14 August 2001 that his next payment was due on 30 September.  He states that at that time he was “in the process of moving house ..... and for some reason the letter was not forwarded”.  A reminder was sent on 14 September but was returned to the Traffic Area Office on 26 September as “addressee has gone away”.

(ii)
By s.45(4) of the Act the licence terminated by reason of non-payment by the prescribed time.

(iii)
Subsequently the Appellant contacted the Traffic Area Office and explained what had occurred.  The Traffic Commissioner reviewed the case but decided under s.45(5) of the Act that there were no exceptional circumstances to enable him to disregard the termination.  

3.
Mr Smith wrote to the Tribunal and invited us it to deal with the appeal on paper.  At one stage he appears to have been under the impression that the reminder of 14 September 2001 was not sent until after 26 September, which date is stamped upon its envelope.  However, it is clear from the papers that this date was when the letter was returned undelivered, with the date stamp including the word “received”.  Mr Smith’s case is that his failure to pay was an oversight:-


“My apologies for missing the date, but as you can appreciate, moving house always causes some glitches, and on this occasion it has been the cause of a late payment, and that is in essence all it has caused. .....”

4.
This Tribunal has stated on many occasions that it is rare for it to interfere with the exercise of a Traffic Commissioner’s discretion.  In any event we have to say that the Traffic Commissioner was right in finding that there were no exceptional circumstances.  This was a case of mere oversight and more is required before exceptional circumstances may properly be found.  Accordingly the appeal is dismissed.
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