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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2008/413

Appeal By: AL-LE LOGISTICS Ltd.  

ALAN JOHN BENNETT AND MICHAEL JOHN GODDEN



Before:
Judge Brodrick






George Inch






Stuart James

____________

ORDER

____________

SITTING in London on 10 September 2008

UPON READING the decision of the Traffic Commissioner for the South East and Metropolitan Traffic Area made on 29 May 2008

AND UPON HEARING John Upton, of Counsel instructed by Messrs Robert Locke of Unit 2 Funtley Court, 19 Funtley Hill, Fareham, Hants on behalf of the Appellant.

IT IS HEREBY ORDERED that this appeal BE ALLOWED and the matter be remitted for consideration of a rehearing.
AL-LE LOGISTICS Ltd. 

ALAN JOHN BENNETT AND MICHAEL JOHN GODDEN

2008/413
___________

REASONS

___________

1. This is an appeal against the decision of the Traffic Commissioner for the South East and Metropolitan Traffic Area to revoke the standard national operator’s licence held by the Appellant, to disqualify Alan John Bennett, [“Mr. Bennett”], from holding a goods vehicle operator’s licence or from being a director or partner in a business which holds an operator’s licence, for a period of 12 months and to find that Michael John Godden was no longer of good repute.

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s decision and is as follows:-

(i) The Appellant company is the holder of a standard national goods vehicle operator’s licence authorising 20 vehicles and 20 trailers, with an operating centre at Rushenden Road, Queenborough, Kent.  Mr. Bennett is the Managing Director of that company and Mr. Godden was, at the material time, the Transport Manager of the company.

(ii) On 10th March 2004 the Appellants attended a Public Inquiry at the end of which the Traffic Commissioner concluded that prohibitions had been incurred and that there had been breaches of the undertaking to keep vehicles in a fit and serviceable condition.  The licence was curtailed from 15 vehicles to 13 for a period of 2 weeks.

(iii) A check of the tachographs at that time revealed 8 infringements in relation to drivers’ hours and a few ‘centre-fold’ offences.  The Traffic Commissioner was satisfied that there was no breach of the relevant undertaking as a result of this part of the investigation.

(iv) On 3rd June 2005 a driver employed by the Appellant company was killed in a traffic accident while driving one of the Appellant company’s vehicles.  The absence of a tachograph chart in the vehicle at the time of the accident triggered an investigation by VOSA into potential infringements in relation to tachographs and drivers’ hours.

(v) On 6th June 2005 1,438 tachograph charts were seized.  They covered the period 1st December 2004 to 3rd June 2005.  Other related records and documents were either seized or requested from the Appellant company and other investigations were made.  As a result numerous offences of the falsification of tachograph records were revealed.  Because of the number of offences revealed and the need for other evidence, for example CCTV and timed sightings, to prove the falsifications, the investigation was concentrated on an analysis of charts for the period mid February 2005 to May 2005.

(vi) On 12th May 2006 a verdict of accidental death was recorded at an inquest into the driver’s death.  Because of investigations, conducted by another agency, VOSA were unable to complete their own investigation until the inquest had been concluded and it had become apparent that no further action was to be taken, by that other agency, against the Appellants.  On 15th May 2006 the Appellants were informed that the investigation into drivers’ hours would continue.  Once it was completed the investigation by VOSA confirmed that there had been large-scale fraudulent use of tachographs involving the majority of the Appellant company’s drivers.  By this stage some 6,000 statements and exhibits had been obtained.

(vii) 13 drivers were interviewed in the latter part of 2006.  It was accepted in evidence that it might have proved difficult to conduct these interviews but for the assistance of Mr. Bennett, who was present at each interview.  After the interviews a decision was taken to prosecute 12 of the drivers.  The other driver received a warning.

(viii) On 12th December 2007 Mr. Lynch, a Traffic Examiner, attended at the operating centre, intending to interview Mr. Bennett, who had earlier been promised an opportunity to answer questions.  In the event Mr. Bennett was not available.  When contacted he indicated that he was not prepared to be interviewed until after Christmas.  He expressed serious misgivings as to the way in which the investigation had taken place.  In the end VOSA decided that an interview with Mr. Bennett would serve no useful purpose since it was proposed to deal with the matter by way of a Public Inquiry.  Nevertheless they included in the papers, which went before the Traffic Commissioner, a list of prepared questions, which it had been intended to put to him.

(ix) On 8th February 2008 the Appellants were called to a Public Inquiry, to be held on 3rd April 2008, to consider, amongst other things, whether there had been breaches of the undertaking to make proper arrangements to observe the rules as to drivers’ hours and tachographs, and/or a failure to notify convictions and/or loss of good repute.

(x) The call-up letter contained a schedule showing that 12 of the Appellant company’s drivers had pleaded guilty to between 7 and 10 offences each, involving the making of false tachograph records.

(xi) On 3rd March 2008 Ward International Consulting Ltd. [Ward International], acting on behalf of the Appellant, requested an adjournment of the Public Inquiry, so that full disclosure of the documents demonstrating the role of the Appellant could take place and asked that Traffic Examiner Ward should be called to give evidence.  Both applications were refused by the Traffic Commissioner for the Western Traffic Area, acting as a Deputy Traffic Commissioner for the South Eastern and Metropolitan Traffic Area.  This aspect of the case will require further consideration later.

(xii) The Public Inquiry therefore took place on 3rd April 2008.  Mr. Lynch, a Traffic Examiner, attended on behalf of VOSA, who were represented by a Solicitor, Mr. Thomas.  Mr. Bennett, the Managing Director, attended on behalf of the Appellants, who were represented by Mr. Marsh, of Ward International, Mr. Godden, the former Transport Manager of the Appellants and 11 drivers also attended.  The Traffic Commissioner invited Mr. Thomas to provide a brief introduction to the case as a whole and he then dealt with the drivers.

(xiii) Various potentially significant points emerged from the evidence of the drivers.  For example Mr. Ryan Bennett, (the son of the Managing Director), said that he had two or three cards for purchasing diesel so that the mere fact that one of his cards was used was not a reliable indication of the position of his vehicle, since he had lent his cards to drivers who had problems with their own cards.  Several drivers explained that they had falsified tachographs in order to be able to get home at night but they added that those running the Appellant company did not know nor did they encourage drivers to act in a way which breached drivers’ hours.  With very limited exceptions the drivers claimed to have been acting on their own initiative and without knowledge of what other drivers were doing.

(xiv)   Mr. Lynch gave evidence in accordance with a statement supplied at the same time as the call-up letter.  His evidence about the course of the investigation has already been set out.  He described the nature of the Appellant’s business, in general terms, as the collection and delivery of chilled or perishable items for which there would be timed delivery slots.  He added that missing a slot could have financial implications.  This evidence was not wholly supported by that of the drivers.

(xv) By comparison between the tachographs and other documents, especially timed documents or CCTV, Mr. Lynch said that it had been possible to show that vehicles were being driven at a time when, according to the relevant tachograph chart the vehicle was stationary or that they were being driven in one part of the country when the tachograph indicated that they were in a different part of the country.  He said that in general terms the drivers admitted the following types of falsification: altering dates, disabling the tachograph, not using a chart and winding the chart or clock back.

(xvi) Mr. Lynch made it clear that there were a huge number of exhibits, which would be made available if requested but that they had not been copied in the interests of economy.  He explained that when the drivers were interviewed, nearly 18 months after the events about which they were being questioned, he was anxious not to appear to bully them into making statements about events of which they had no recollection.  As a result he said that he advised the drivers to reply “no comment” if they did not know the answer.  With hindsight he agreed that it might have been better to suggest that they simply said that they did not know.

(xvii) Mr. Lynch was referred to the list of prepared questions, one of which raised the possibility that Mr. Bennett had turned a ‘blind eye’ to what had been going on or that he had been negligent.  Mr. Lynch explained that VOSA’s view was that something must have been wrong with the system at the Appellant company or with the way in which the work was organised, or the culture of the company, in other words the inference was that ‘they must have known’.  However Mr. Lynch said that he was unaware of whether there was any system for cross-checking tachographs, timed delivery sheets, fuel receipts and travel sheets.

(xviii) In answer to Mr. Thomas Mr. Lynch said this: ‘I would like to put it on record that without Mr. Bennett’s cooperation I doubt if I would have been able to successfully obtain the presence of the 12 drivers involved’.
(xix) In cross-examination Mr. Lynch confirmed that all the documents requested had been produced by the Appellant company and that there were no tachographs missing between the dates requested.  He said that on making a cursory check of the tachographs he was not happy but then added the qualification that this was because he had other information.  He went on to explain that this was information from sources other than the Appellant company.  He agreed that while the outward journey predominantly involved chilled or frozen goods, where delivery could be ‘time critical’ the return loads were, predominantly, of non-perishable goods.

(xx) Mr. Lynch said that he did not have any suspicion that Mr. Bennett had anything to hide and he expressly stated that VOSA were not offering any evidence which implicated the Appellant company, together with the drivers, in making false tachograph records.  He was asked whether, when he looked at the documentation which the Appellant company had, together with the tachographs, he felt that the company should have been aware that the drivers were doing something wrong.  He replied that he could only speculate and was told by the Traffic Commissioner that he should not do so.  However in a later passage Mr. Lynch said that it was VOSA’s view that the number of offences meant that there must be something wrong with the scheduling, with the result that the only way to comply with timeslots and to complete the deliveries and to appear to remain within drivers’ hours was to falsify tachographs.

(xxi) Mr. Lynch admitted that he had not seen nor had he asked to see the tachograph analysis carried out on behalf of the Appellant company.  He accepted that to do the level of analysis performed by VOSA the Appellant company would have needed documents which were not immediately available to it.  He said that to his knowledge a small number of larger companies did do a ‘snapshot examination’ of other documents when checking tachographs.  When the point was pursued the Traffic Commissioner intervened to say that he was looking at the Appellant company and the systems which it had and whether it was reasonable to have a system which enabled them to ensure that the drivers were complying with the rules.

(xxii) Mr. Lynch said that VOSA’s position was that it accepted that there may have been some interchange of fuel cards between drivers.  Mr. Marsh made it clear that it was accepted on behalf of the Appellant that this did not apply to the vast majority of occasions on which fuel cards were used.

(xxiii) Mr. Bennett then gave evidence.  He said that in the course of the investigation in 2004 the Appellant company was found to have a 99% compliance rate in relation to tachographs.  He had never been told that the system used by the Appellant company was inadequate and the Appellant company still had the same system in place at the time of the current investigation.  He explained that he had spent a lot of time with a Traffic Examiner, Patrick Ward, setting up systems, that Mr. Ward was happy with what had been put in place and that that was why the request had been made for him to give evidence.  

(xxiv) He went on to say, (and Mr. Lynch agreed that this was his reaction), that he could have been ‘knocked down with a feather’ when told by Mr. Lynch that there were issues in relation to tachograph charts.  Mr. Bennett went on to deny that the company knew about the falsifications and to deny that it had suspicions to which it turned a ‘blind eye’.  He said that drivers would never ever be given a job which could not be done legally.  He explained that because the documents had been seized nearly four years earlier and because he had not been given a recent opportunity to examine them he was not in a position to give detailed explanations job by job, though that would have been possible if there had been an interview.  Nevertheless he did seek to deal with some sample journeys and he said that there was nothing which gave him cause for concern that Mr. Godden was requiring drivers to undertake journeys which would inevitably involve a breach of drivers’ hours.

(xxv)  Mr. Bennett then dealt with the case of a driver who was dismissed before the date of the VOSA inquiry because he had driven up North and then come straight back with a return load, in breach of drivers’ hours.  Mr. Bennett made it clear that he would not tolerate that type of conduct.

(xxvi) He explained the method of working whereby the outward loads were of perishable goods whereas the return loads were not.  He said that his understanding was that the drivers would take their daily rest either just before or just after being loaded for the return journey.  He said that there was a system for rescheduling collections and deliveries whenever necessary and that the Appellant company never incurred a financial penalty.  Having discovered what had been happening, as a result of the VOSA investigation he said that he had sought more local work so that drivers were able to return home at night.  He also explained that the company was now using a different Tachograph Analyst.

(xxvii) Mr. Bennett accepted that he had failed to inform the Traffic Commissioner of the convictions against the drivers.  He said that Mr. Thomas was at every court hearing in relation to the drivers, that he made it clear that there would be a Public Inquiry and that as a result Mr. Bennett assumed that everyone who needed to know did know about the convictions.

(xxviii) In cross examination Mr. Thomas began to ask detailed questions about a particular journey.  Initially Mr. Bennett said that he was not going to comment.  Then he explained, in effect, that he did not want to take time while in the witness box to establish the answer.  The Traffic Commissioner began to say ‘if you can’t give an answer…’ when Mr. Bennett interrupted to make it clear that he could give an answer.  He was interrupted in turn, no doubt before he could go on to repeat that he was being asked about documents which he had not seen for nearly four years.  In the end he did provide an explanation for that particular journey.  Mr. Thomas went on to suggest that it would not be unreasonable to suggest that there should have been random checks of tachographs against traffic sheets.  Mr. Bennett replied that he had been dealing with Patrick Ward and if it was now being suggested that the Appellant company should have had a particular system in place this was something which had never been suggested by Mr. Ward.  Mr. Thomas pointed out that Mr. Ward was not there to answer and Mr. Bennett forcefully replied that it was often easier for someone, such as Mr. Ward, ‘on the outside’ to point out what needed to be done, but that he had not done so because he was happy with the systems which were in place.

(xxix) Mr. Thomas persisted with the suggestion that it should have been apparent from an examination of the tachographs and worksheets that drivers must have been operating in breach of drivers’ hours regulations.  Mr. Bennett refuted the suggestion, pointing out that it was no more than an assumption and that VOSA, in the form of Mr. Ward, had been happy with his systems and that if he had been advised to change them he would have done so.

(xxx) Another suggestion made by Mr. Thomas was that certain journeys required ‘double manning’.  Mr. Bennett refuted the suggestion that the Appellant company was encouraging drivers to breach drivers’ hours he added: “every single job these drivers were given they could do within their hours.  We would not give them a job and you’re saying to me double-manned, they do not need to be double-manned”.  Mr. Bennett went on to say that the drivers were not doing their job properly, they were acting for their own personal gain and not for the benefit of the Appellant company.  Mr. Bennett added that he would not comment further on the tachograph in question because it appeared that Mr. Thomas was not listening to his answers.

(xxxi) Pressed further by Mr. Thomas Mr. Bennett said that if he had known what was going on he would not have handed over the tachograph charts.  Mr. Thomas then suggested that the falsifications must have started before February 2005.  Mr. Bennett replied that he could not comment because this was simply an assumption.

(xxxii) The initial questions from the Traffic Commissioner covered old ground and the answers from Mr. Bennett were the same as before.  The Traffic Commissioner then pointed out that for whatever reason the drivers were committing offences and he went on to suggest that there had been a breach of the undertaking because the rules as to drivers’ hours had not been observed.  The Traffic Commissioner added: “you have an absolute responsibility to ensure that your drivers comply with the law.  …. the minute you have a problem you are 100% liable.”  Mr. Bennett replied that he knew that and a little later, after a question in a similar vein he accepted that he was in breach of the undertaking, but later qualified the admission by saying that he thought that he had the right system in place.
(xxxiii) Mr. Godden gave evidence and asserted that he did not know what the drivers were doing nor did he suspect that they were acting unlawfully because as far as he was concerned it was perfectly possible for them to carry out the work they were given without acting unlawfully because none of the routes was ‘mission impossible’.

(xxxiv) In cross-examination it was suggested to Mr. Godden that if he had cross-checked the tachographs and the worksheets the discrepancies would have come to light.  He replied that the drivers were given jobs which could be completed if they complied with drivers’ hours and that there was nothing to arouse his suspicions.

(xxxv) Christopher Bennett also gave evidence, as the current Transport Manager, about the different system of work which was designed to enable drivers to get home every night.

(xxxvi) The Traffic Commissioner gave a written decision dated 29th May 2008.  He reviewed the evidence in considerable detail.  He concluded that there was a systematic failure on the part of the drivers to comply with the rules and that Mr. Bennett and Mr. Godden should have and could easily have discovered the illegal activity of the drivers if they had checked the available documentation.  He concluded that he could give very little weight to the evidence of Mr. Bennett and that VOSA’s evidence pointed to the fact that the Appellant company was either explicitly or implicitly allowing drivers to breach drivers’ hours regulations to the point where loss of good repute was in issue.  He went on to conclude that the Appellant company, Mr. Bennett and Mr. Godden had lost their good repute and held that it was proportionate and appropriate, in addition to revoking the Appellant’s licence, to disqualify the Appellant company from holding or obtaining an operator’s licence for 12 months.  In addition Mr. Bennett was disqualified from holding or being a director or partner of a business which holds an operator’s licence for a period of 12 months and Mr. Godden was found to have lost his good repute.

(xxxvii) The Appellants put forward unperfected grounds of appeal dated 19th June 2008, which were later superseded by perfected grounds dated 31st August 2008.

3. The main ground of appeal advanced by Mr. Upton on behalf of the Appellants was that they were denied a fair hearing because of the failure to adjourn (a) to enable VOSA to be compelled to disclose all the relevant documents and (b) to enable Mr. Ward to be called to give evidence A second important ground of appeal was that the Traffic Commissioner misdirected himself as to the nature of the undertaking in relation to drivers’ hours in a way which must have reflected adversely on his assessment of Mr. Bennett and Mr. Godden.  Other grounds were advanced but it is unnecessary to make reference to them.

4. In a letter dated 3rd March 2008 Ward International consulting Ltd., then acting for the Appellants, made a detailed and well-reasoned case for an adjournment.  One of the main points which they made was this:-

“In any event, it must be very apparent that the traffic commissioner will wish to ‘explore’ the role of the company in respect of these offences, and in this respect it must be essential the company are in a position to produce to the public inquiry all relevant evidence of their compliance systems, and their systems for work and driver scheduling, (ie all tachograph charts not use as evidence of offences, daily run sheets, diaries, tachograph analysis, driver infringement notices etc).  It is understood that all the relevant documentation in relation to the above was, during the course of this VOSA operation, seized by the officers concerned, and to date none of this has been returned.

In order that the company can properly answer all matters that may be addressed to it in respect of their possible role in connection with these offences, then it is submitted this documentation must be made available to the company, or its representatives, prior to the date of the inquiry”
5. In our view this was a sensible and reasonable request which focussed attention on what should have been the central issue in the Public Inquiry, namely: was there documentary evidence which established the culpability of the Appellants and, if not, how was their culpability established?  In our view it was a request which could not possibly be refused if justice was to be done.  It could and should have alerted the Traffic Commissioner to a serious problem with the way in which VOSA were seeking to present the case against the Appellant.  By that stage VOSA had done a great deal of work on the case as a whole.  They had assembled a formidable case against the drivers, which relied on material from a range of different sources.  But in our view it is quite clear from the conduct of the Public Inquiry that VOSA had overlooked the fact that many of the documents, which proved the case against individual drivers, would not have been available to the Appellants.  Instead of reassessing the material, in order to show that proper consideration of the documents available to Mr. Bennett and Mr. Godden would have led to the conclusion that the drivers were working unlawfully, either because they were being compelled to do so or because, (as they had said), they chose to do so, VOSA adopted the ‘broad brush’ approach of saying “the drivers were clearly operating in breach of drivers’ hours so the management must have known”.  It should have been obvious to VOSA from the start that the case against the Appellants had to focus on showing, preferably from the documents, why the management must have known that the drivers were falsifying their tachographs.  It should also have been obvious that they had to do that by assembling a different set of documents, ie those which were readily available to the management of the Appellant company.  In addition they should have set out to demonstrate why a proper consideration of those documents would have led to the conclusion that the management must have known that the drivers were exceeding their permitted hours.  Instead they relied on ‘guilt by association’ with the drivers, when they should have concentrated on what would have been apparent from the documents, the way in which the drivers were paid and the other information available to the Appellants.

6. In refusing an adjournment on this ground the Deputy Traffic Commissioner said this:-

“The Public Inquiry can proceed on convictions [and the impact they have on the Operator] at this stage.  If during the Public Inquiry it appears to the Traffic Commissioner that the wider issues need to be addressed then the Traffic Commissioner can adjourn and give appropriate directions”.
We acknowledge that the Deputy Traffic Commissioner, who dealt with the application to adjourn, was in a difficult position in that she may not have been aware of all the circumstances.  However we have to say that she completely missed the point, which had been carefully explained in the letter from Ward International.  In our view it is now clear that the decision to refuse an adjournment was plainly wrong.  The Appellants had not seen any of the relevant documents for several years.  They and their advisers appreciated the importance of assessing the conclusions to be drawn from the documents readily available to those running the company, even if no-one else did.  It was imperative in the interests of fairness that the documents were made available to them.

7. The Deputy Traffic Commissioner wisely recognised that the situation might well change in the course of the Public Inquiry, as, indeed it did.  In our view the terms in which the adjournment was refused imposed a continuing duty on the Traffic Commissioner to keep the need for an adjournment under constant review.  We have set out the evidence given at the Public Inquiry in some detail because, in our view, it is clear that there were several occasions on which it should have become apparent to the Traffic Commissioner that it was necessary, at the very least, to offer an adjournment.  Regrettably this was never done, with the result that the Appellants were deprived of a fair opportunity to present their case and the Traffic Commissioner deprived himself of material which was likely to be essential to the just disposal of the case.

8. Firstly, it was apparent from the evidence of Mr. Lynch, [see paragraph 2(xx) above], that VOSA had not sought to set out the conclusions which should have been drawn by the management, if they had examined the documents in their possession.  At the very least this should have alerted the Traffic Commissioner to the fact that the preparation and presentation of the case against the Appellants, as opposed to that against the drivers, was seriously defective.  It may be that if an adjournment had been offered at this stage that the Appellants would have chosen to proceed, on the basis that any proper assessment of the case against them would have led to the conclusion that the case could not be proved.

9. Secondly, the intervention by the Traffic Commissioner, [see paragraph 2(xxi) above], to the effect that he was looking at the systems which this particular company had in place, should have highlighted three points.  First, that VOSA had failed to put forward any satisfactory evidence of the system actually used by the Appellants in a situation where the burden of proof fell on them and not on the Appellants.  Second, that it was unreasonable to expect the Appellants to go into any detail when they had been deprived of access to the very documents which were required for a detailed presentation.  Given the terms in which the original application to adjourn had been refused we have to say that by this stage the Traffic Commissioner was duty bound to offer an adjournment and he was plainly wrong in failing to do so.  Third, that this was a topic on which Mr. Ward was in a position to give important evidence.

10. Thirdly, when Mr. Bennett gave evidence he expressly stated that he was unable to give detailed explanations as to why the drivers were not being required to drive unlawfully because he had not had the documents for four years and he had not had a sufficient opportunity to consider them in advance of the Public Inquiry.  In our view the exchanges set out at paragraph 2(xxviii) above, when Mr. Bennett said that he was not going to comment because he needed an opportunity to consider the documents, left the Traffic Commissioner with a very stark choice.  The obvious course, in the interests of fairness, would have been to adjourn the Public Inquiry to enable both sides to give proper consideration to the documents.  The alternative course, if the Public Inquiry was to continue, was that the Traffic Commissioner was bound to proceed on the basis that there would have to be very compelling material to justify any conclusion other than that Mr. Bennett would have been able to provide a credible explanation if given proper time to consider the documents.  In our view the Traffic Commissioner was plainly wrong in failing to offer an adjournment at this stage.  If he had done so we consider that it is inconceivable that the Appellants would not have accepted the offer.

11. Fourthly, when Mr. Thomas went on the cross examine about the conclusions which could have been reached by an examination of the documents available to the Appellants, [see paragraphs 2(xxx) & (xxxi) above], it should have been clear to the Traffic Commissioner that the lack of proper presentation on the part of VOSA and the refusal to give Mr. Bennett time to consider the documents had created an unfair and unsatisfactory situation in which it was impossible for either of them to make their points effectively.  Once again the remedy was obvious.  Fairness and justice demanded that the Public Inquiry was adjourned to enable both sides to prepare and present their cases properly.

12. The second ground on which an adjournment was originally sought was that the Appellants wanted a Traffic Examiner, Mr. Ward, to be called to give evidence at the Public Inquiry.  Ward International explained that he had been working closely with the Appellants on systems for compliance and that he had previously made an analysis of tachographs submitted by the Appellant company’s drivers, which did not involve any infringements.  It was pointed out that Mr. Ward would be in a position to give evidence about the steps taken by the company in the period after the previous Public Inquiry.  In refusing an adjournment the Deputy Traffic Commissioner said: 

“The findings of TE Ward are a matter of record from the 2004 Public Inquiry and there is no need to call him.  The convictions stand and the Traffic Commissioner cannot go behind them.  TE Ward’s attendance can be reviewed if matters are adjourned as per 2 above”.

13. Once again it is most unfortunate that the Deputy Traffic Commissioner completely missed the point, which Ward International had made.  The object of calling Mr. Ward was not to challenge the findings made in the 2004 Public Inquiry nor was it to challenge the convictions.  As the request for an adjournment made clear the purpose was to put forward new material as to what the Appellants had been doing in the period after the 2004 Public Inquiry.  It follows that it was plainly wrong to refuse an adjournment on the ground given because justice required that Mr. Ward was available to give evidence.

14. The unfairness, which resulted from this decision, should have been all too apparent once Mr. Bennett began to give evidence.  He said, [see paragraph 2(xxiii) above], that he had spent a lot of time setting up systems with which Mr. Ward was happy, hence the request that he should give evidence.  He repeated the point in cross-examination, [see paragraph 2(xxviii) above].  Again we have to say that immediately this evidence was given it was incumbent on the Traffic Commissioner to offer to adjourn so that Mr. Ward could be called.  The only alternative was for the Traffic Commissioner to accept that Mr. Bennett was correct when he said that Mr. Ward was satisfied with the systems, which the Appellants had put in place.

15. In support of the second ground of appeal it is submitted that the Traffic Commissioner misdirected himself when he suggested to Mr. Bennett, [see 2(xxxii) above], that he had an ‘absolute liability’ to ensure that the drivers complied with the law.  As a result it is further submitted that the apparent concession made by Mr. Bennett should not be relied on.

16. We agree that the Traffic Commissioner was wrong.  Indeed the matter came before the Tribunal in Appeal No. 45/2000 Martin Jolly Transport Ltd. were the Traffic Commissioner had said this:-


“But he had a duty to know what his vehicles were doing, and it is not sufficient to pass responsibility for tasking vehicles and drivers to another operator without developing a fool-proof system of ensuring that rules are obeyed.”

The Tribunal continued:-

“We think that there is force in Mr McCormack’s submission that the Traffic Commissioner appears to have overstated the effect of the undertaking.  However, we think that his words are to be seen in the context of a comparison with a wholly inadequate system and we are satisfied that they were more an excess of emphasis than a misdirection.  We expressly endorse the Traffic Commissioner’s reference to 1999 L56 Alison Jones t/a/ Jones Motors where this Tribunal stated:-

“In our view this statutory undertaking requires more than that the operator should set up adequate systems and then leave them to run themselves: what is required is constant supervision and monitoring so as to ensure that the systems work.”

In our view the expression used in the present case, namely ‘an absolute liability’, coupled with the Traffic Commissioner’s approach to credibility on this very issue means that it is impossible to describe this as ‘more an excess of emphasis than a misdirection’.  In addition it seems to us that Mr. Bennett was misled by this incorrect description of the legal position.

17. For the reasons we have given we are driven to the conclusion that the preparation and presentation of this case by VOSA was fundamentally flawed.  They failed to distinguish between the case against the drivers on the one hand and the very different case which they sought to make against the Appellants on the other.  We are satisfied that both the grounds on which an adjournment was refused are shown to have been plainly wrong. We have identified several occasions during the Public Inquiry when, in our view, the Traffic Commissioner was duty bound to offer an adjournment.  Having failed to do so he was plainly wrong to approach his assessment of the credibility of Mr. Bennett and Mr. Godden in the way in which he did.  In relation to Mr. Bennett the assessment was further invalidated by the misdirection in relation to the undertaking in relation to drivers’ hours.  Having regard to all these matters we are driven to the conclusion that all but one of the findings made by the Traffic Commissioner cannot stand.  The only finding which can be supported is the first, namely that there was a systematic failure by the drivers to comply with drivers hours and tachograph rules.  The result is that the appeal must be allowed and the decision quashed.

18. We are extremely conscious of the age of this case and regret the delay in delivering this decision, caused by the volume of material and the pressure of other work.  We have carefully considered whether we can properly substitute our own decision having made an assessment of the available material.  We are driven to the conclusion that we cannot properly follow this course.  The reason is that the way in which the Public Inquiry was conducted means that the most important material is not available to us.  We do not know whether a careful examination of the work given to individual drivers will lead to the conclusion that the work could only be done, in the allotted time, by driving in breach of the regulations.  Nor do we know whether a reasonable examination of the documents, which were available to the appellants after the event, could and should have led to the conclusion that they knew that drivers were working in excess of permitted hours.  It follows that we feel compelled to remit this case for a further hearing, but, in doing so, we urge caution and careful consideration in relation to two matters.

19. First, there is, in our view, no point in holding a further Public Inquiry until VOSA have made a proper assessment of the documents reasonably available to the Appellants at the material time.  Any documents recovered from the possession of the Appellants would fall within this category, unless they came into the possession of the Appellants after any relevant comparison would have taken place.  In relation to documents coming from others it would be for VOSA to show that it was reasonable to expect the Appellants to have obtained those documents.  The object of the whole exercise should be to demonstrate why it should have been clear, when individual jobs were allocated, that they could only be performed by working in excess of permitted hours.  Alternatively or in addition the object should be to show how a reasonable examination of the documents after the event should have demonstrated to the Appellants that drivers were working in excess of permitted hours.  Unless the documents support one or both of these points we question whether any further Public Inquiry, so long after the event, could be justified.

20. Second, if there is to be a second Public Inquiry it is essential that it is conducted by someone who is prepared to abandon all previous findings in relation to the Appellants in connection with the present Public Inquiry.  In particular Mr. Bennett and Mr. Godden are each entitled to have their credibility assessed afresh and on the basis that all the findings against them in the present proceedings have been invalidated by the unsatisfactory preparation and presentation of the case against them coupled with the unfairness of having to make their case in the absence of the relevant documents.

21. At the risk of stating the obvious this case appears to us to be a classic example of the old saying: ‘more haste less speed’.  The urge to press on and get the case to a Public Inquiry, which probably contributed to the refusal of an adjournment, has, in the end, created far greater delay than the relatively limited adjournment, which would have been required for justice to be done in the present case.  We would urge Traffic Commissioners to think very carefully when asked to adjourn stale cases.  There will certainly be occasions when the adjournment is simply a device to postpone the evil day and the correct course is to refuse.  But there will be other cases where a relatively short adjournment of the Public Inquiry will avoid a very real risk of a much greater delay if it later appears either during the Public Inquiry or on Appeal that the interests of justice and fairness require an adjournment.










Michael Brodrick
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