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Respondents



Before:
Hugh Carlisle QC, President






John Whitworth






Leslie Milliken

______________
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SITTING in Edinburgh on Wednesday, Thursday & Friday 16-18 January 2002
UPON READING the decision of the Traffic Commissioner for the Scottish Traffic Area made on 29 October 2001

AND UPON READING the Notice of Appeal dated 13 November 2001 and amended on 16 January 2002

AND UPON HEARING David Phillips QC, instructed by Hill Dickinson, Manchester, solicitors for the Appellants (other than Derek McDowall, who did not appear); and Richard Wadkin, of Shulmans, solicitors for the Respondents

IT IS HEREBY ORDERED that the Appeal be DISMISSED and that the orders made by the Traffic Commissioner shall take effect from 2359 hours on 10 May 2002.
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​​​​​​​​​​​​​​​​​​____________________

R E A S O N S

​____________________

1.
This was an appeal from a decision of the Traffic Commissioner for the Scottish Traffic Area on 29 October 2001 when he revoked the Company’s licence on grounds including loss of repute.  The Company and its two managing directors, Ronald and Winston Duke, were disqualified for ten years.  The operations director, Gary Diamond, was disqualified for six years and the other directors, Michael Duke, William Steele and Thomas Kerr, were each disqualified for two years.  The Company and all the directors appealed.  A finding of loss of repute was also made against the nominated transport manager, Derek McDowall, who appealed but did not appear at the hearing of the appeal.

2.
The factual background to the appeal appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:-

(i)
The Company has held a Standard International operator’s licence in the Scottish Traffic Area for about 30 years.  This currently authorises 47 vehicles and 121 trailers, of which 37 vehicles are specified, with about 115 trailers in possession.  The principal operating centre in Scotland is at Stranraer and the Company’s headquarters are at Portadown in Northern Ireland.  It also holds operator’s licences in the North Western, North Eastern and Eastern Traffic Areas in Great Britain.

(ii)
A major investigation was carried out by the police and the Vehicle Inspectorate into the Company’s activities during 1999.  A surveillance operation of vehicle movements was carried out for the period 23 May-11 July 1999 and in October 1999 the Company’s premises were raided and tachographs and other records seized.

(iii)
As a result of the investigation a total of 42 drivers have so far been convicted of 176 offences of knowingly making a false record.  12 drivers had their cases committed to the Crown Court for sentence.  The Vehicle Inspectorate also allege that a total of over 500,000 kilometres could not be accounted for from the tachographs provided by the Company and that numerous other drivers’ hours offences were detected but were not prosecuted because they had become time-barred.

(iv)
It was agreed by the Traffic Commissioners that the Traffic Commissioner for the Scottish Traffic Area should hold the first public inquiry.  The call-up letter was sent out on 20 August 2001 and the public inquiry took place at Edinburgh on 15 October 2001, lasting for five days.  An application by the Company to increase its authorised number of vehicles was heard at the same time.  The Company was represented by Mr Jonathan Lawton and in consequence of permission granted by the Traffic Commissioner the Vehicle Inspectorate was represented by Mr Richard Wadkin.  

(v)
The principal witness for the Vehicle Inspectorate was Mrs Tracey Collins.  Although maintenance was also in issue it took up little time and was not a continuing concern.  Mrs Collins gave details of the investigation.  A total of some 8059 tachograph charts in the names of 448 drivers were analysed and this revealed that a total of 543,374 kilometres were missing from five different Company depots.  A total of 392 drivers’ hours and tachograph offences were found in relation to the Scottish licence; and a further 137 were found in relation to the English licences.  These were additional to the offences which were subsequently prosecuted.  Most of the 42 drivers were convicted at Dewsbury Magistrates’ Court, with 12 being committed for sentence to Leeds Crown Court.  Substantial fines and orders for costs were imposed, together with orders for community service.  

(vi)
As set out in the decision:-


“14.
Mrs Collins ..... had analysed the various ways in which the drivers had committed the False Records offences (eg.by the use of “ghost” drivers’ names, by winding back tachograph clocks, by removing fuses from tachographs or speed limiters, by driving without (or by subsequently destroying) tachograph charts etc.  VI accepted that some of the offences would not have been detectable without further information from booking sheets held by contractors etc., but concluded that approximately 70% of the False Records offences, and all the other ones, could have been detected had the Company properly checked the charts.  A number of drivers have claimed that they had never been given instruction about the hours’ rules.”
(vii)
The Vehicle Inspectorate had carried out an analysis of two of the Company’s larger contracts and had concluded that the work could have been done legitimately, although drivers would have received lower earnings.  Records were falsified by drivers both to maintain pay levels and to enable them to return for the weekend.

(viii)
The Company’s case was summarised in the decision:-

“18.
It was essentially the company’s case that drivers had not been instructed or put under any pressure to break the law.  The company was satisfied that all work could be done within the drivers’ hours’ limitations and that drivers who, for instance, might run out of time due to congestion or shipping delays needed only to telephone their depots for assistance.  It was accepted that there had been a widespread failure to check tachograph charts and that there was a huge amount of missing mileage, but the Directors and senior management in Northern Ireland were quite unaware of all this until alerted by VI.  None of their managers at any deport had ever told them of a problem.  The company had not felt it necessary to carry out any internal quality control or other audit checks on record keeping at its depots because all its managers were qualified (as holders of the appropriate Certificate of Professional Competence (CPC)) and were well paid.  They could easily have alerted Portadown if they had felt the need, but none had done so, nor had any drivers ever complained to senior management.”
(ix)
The position was amplified in evidence by Mr Diamond:-


“22.
Mr Diamond has full responsibility for all the Company’s operations.  He is based with the other directors at Portadown but would make frequent visits to depots on the mainland.  He, along with the other Directors, was shocked and horrified by the raid and the results that emerged.  He had had absolute confidence in the depot managers and had ensured that they were involved in his workings for, for instance, the Tesco contract.  .....  He had never been told of any problems by depot managers.  .....  There was no proactive system within the company to carry out internal quality control or audit of drivers’ records at depots, although there had been some checking of tachograph records by independent consultants.  He had felt, in the absence of any indication to the contrary, that this was adequate and neither he nor Mr Scroggie, who by his own statement had some rather ill defined responsibility for this, felt a need for further audit.  They took the view (and so, I should add, did Mr Lawton very firmly both during the interviews and at Inquiry) that the well-paid depot managers should have been responsible and were therefore to blame.”

(x)
Mr Ronald Duke gave evidence that the depot managers had total authority over their depots:-


“25.
..... they had every opportunity to discuss problems with company headquarters yet they had never alerted the company to the problems of drivers hours and tachographs.  He had not been personally involved in their appointments because he needed to delegate: if he were to try to do everything himself it would be impossible.  Decisions on whether and what disciplinary action should be taken against the convicted drivers had been the responsibility of Mr Diamond, but the firm was run on Christian principles whereby charity was exercised whenever possible.  As to the depot managers, who he too blamed for the failings, the Huddersfield depot had been closed and the manager and his assistant had left.”

(xi)
Evidence was given of the changes that had been made since in order to ensure that there was no repetition of the failings found in 1999.  The last witness called was Mr McDowall, who had been the nominated transport manager on the Scottish Licence.  He had also been the depot manager at Stranraer from 1991 until September 1998 when he left on doctor’s advice because he was suffering from stress.  He returned to work in May 1999 as assistant manager and found that the TachoDisc system
that he had been using before his illness was no longer working properly.  He accepted that “the system that was in place had been inadequate, that checks were not being done closely enough and that there was no excuse for so many infringements to be found when VI investigated .....”.
(xii)
Mr Lawton made various submissions on the Company’s behalf:-


“33.
On the question of responsibility, Mr Lawton emphasised that there was no evidence that senior management of Portadown were aware of the problem - nobody had advised them of it.  Even the depot manager as Huddersfield had stated that he was unaware of the problems there yet he had not been prosecuted, although he should have known what was going on and he should have advised Portadown.  Indeed Mr Webb, who was now Operation Manager for all depots in Great Britain, had confirmed that tachograph control was a fundamental part of a depot manager’s job.  In this respect all the depot managers held the CPC: whilst there may be some shortcomings with this qualification it did include knowledge of tachograph legislation.  Portadown had no reason to believe that depot managers were deprived of information; they had the TachoDisc system albeit it had proved unsatisfactory, and they had external tachograph analysis, admittedly ineffective.


“34.
Mr Lawton took the view that the fundamental consideration in my decision would be the issue of delegation.  The company were not aware of the offences, and this was the fault of the depot managers.  He personally strongly supported the company in its view that responsibility for tachographs lay with depot managers and that there was no need for further audit: there was no evidence of subversion or indeed of all charts being abused, rather, it was accepted that there had been incompetence of administration.  .....


“35.
Mr Lawton emphasised finally that this was a long standing family company, a significant employer that trusted its employees.  It had not shut its eyes, but had needed time to reconsider and regroup after VI’s findings came to light.  A whole raft of new measures were now in place to ensure that there could be no repetition of the 1999 offences, and there was no evidence to suggest that the Company had done anything other than operate properly since then .....”
(xiii)
The Traffic Commissioner concluded that there was no evidence of direct pressure by senior management in Portadown but reviewed the circumstances in which local management were under pressure at Stranraer:-


“38.
Many drivers did allege that they were put under more than routine pressure, and this is clear from their statements .....  With one or two exceptions most agreed that they had not specifically been told to break the law but that pressure had been applied by inference.  ..... there is compelling evidence in this case that local management turned a blind eye to the offences and did not ask questions, indeed the drivers were told on occasions to “sort things out for themselves”: how otherwise could 114 False Records offences by 28 drivers at Stranraer within a seven-week period have gone unnoticed?  In my opinion this was not just a matter of failing to check tachographs: it was rather the intentional and deliberate turning of a blind eye.  Put quite simply it suited local management for vehicles to be returned promptly and at best they did not discourage the irregularities involved.”

(xiv)
Mr Lawton submitted that the sentencing comments by the judge at Leeds Crown Court “reflected unfairly on the Company because they had not had an opportunity to put their side of the story”:-


“40.
.....  [Mr Lawton] also believed that the drivers at that stage were so frightened by the possibility of going to prison that they had allowed their defence team to blame the company in the hope that they would escape jail.  I have seen all the drivers’ statements and do not believe that anything was said at Leeds that they had not previously said, and I understand that they had all given similar statements ..... [in] pre-sentencing reports .....


“41.
I quote three extracts from comments by Judge Charlesworth in the transcript of the Leeds Crown Court proceedings with which I say, quite categorically, that I agree:


a)
“..... that what was going on looks very much as if, if not with their encouragement, it was with their knowledge and acceptance”.


b)
“There was a culture of non-compliance and the beneficiaries were not just them”(the drivers).


c)
“Above all, as I have said in my judgment, you were pressurised either directly or indirectly to commit these offences.  That is a very careful reading of all the papers that are placed before me in this case and of what had been said by both Counsel.  That pressure you were all under came from Dukes Transport .....”.
(xv)
The “missing mileage” was considered in detail:-


“46.
There appeared to be confusion as to just what policy the Company had been following for tachograph analysis in 1999.  Certainly some charts were being sent away, but Mr McDowall had thought that at Stranraer this was for about 10-12 drivers per week, selected at random.  He acknowledged that the bureau analysing the charts would in those circumstances be quite unable to look at continuity of drivers’ hours within the fortnightly rule, that they would not know whether the charts were genuine or in “ghost” names since the bureau was given no other employment information, neither would they be able to check for missing mileage as drivers frequently changed vehicles.  Furthermore ..... the depot manager at Huddersfield ..... in 1999 had told VI in interview in February 2001 that instructions had been received in about May 1999 from Mr Scroggie in Portadown to the effect that their previous tachograph analysis had been too expensive and that they should then just send off charts at random and that this had coincided with the period investigated by VI.


“50.
I conclude that the proper control of tachographs had completely broken down throughout the company during the period investigated.  Mr McDowall had thought that the system was running satisfactorily at Stranraer when he left in September 1998 ..... but Mr Webb had felt the same system to be unsatisfactory when he joined the company as depot manager at Crick in May 1999 so changed the system there in mid-June 1999.  .....  It is not for the Commissioner to dictate what system of control a company uses; it is for the professional operator to ensure that an effective system is in place.  Quite clearly this was not so.”
(xvi)
The drivers were convicted during the period March-May 2001.  They were subsequently interviewed by the Company and suspended for five days.  The Traffic Commissioner commented:-


“52.
It was not explained to me why it had taken over four months from March until after the call-up letters were sent to drivers in late July before the company even sent final written warning letters to those sentenced at Dewsbury.  I must infer at best a lack of any sense of urgency or seriousness within the company, or possibly no intention to do anything at all until they realised that drivers were to be called before the Commissioner.  All of these drivers, wherever they were sentenced, had committed serious offences and many of them were convicted on numerous counts, all of which involved significant abuse of the tachograph.  At least one of them had a previous conviction for a similar serious offence about which the company should have known because it was included in the Schedule of Convictions for the Public Inquiry in September 1999.  Yet at most a very few had been suspended on full pay for five days, which some might consider to be something of a holiday rather than a disciplinary sanction.  When I asked Mr Duke why his attitude appeared to have changed so much after the assurances he had given me in September 1999 he told me it had not changed, and that everyone in the Company was well aware of his view.  He seems to have been ignored.  He offered me an Undertaking to the effect that a protocol would be drawn up for dealing with offences: Mr Wadkin however pointed out that the company’s written submissions included a perfectly good Terms and Conditions of Employment which included the option for dismissal for Gross Misconduct, which by definition included Falsification of Records.


“53.
It transpired that Mr Diamond had taken disciplinary decisions in conjunction with Mr Scroggie and on the advice of Mr Lawton, whose views also seem to have changed.  None of the other Directors, including Mr Duke, took any part in this consideration.  I find this absolutely amazing.  Here is a road transport company built up by a pair of brothers who are the joint Managing Directors; a major investigation takes place ....., yet the joint Managing Directors take no part in any subsequent internal disciplinary considerations.  ......  This is not proper delegation of responsibility; it is a total failure of the Managing Directors to exercise any meaningful control or standards at all.  .....


“54.
I am similarly concerned by the company’s attitude to its depot managers.  Fairly and squarely it blamed them for the many failings found by VI.  Directors and senior management at Portadown accepted no responsibility for any of it, but complained that the depot managers had not told them of any problems and had therefore let them down.  So why were none of these managers dismissed?  I got no clear answer.  .....


“55.
These depot managers were certainly given wide responsibility by the company; in effect they ran all the company’s operations in mainland Britain which I understand to represent a very significant part of the company’s total work, yet I also found out that Mr Duke as Managing Director played no part in the appointment of what must surely have been key appointments that were vital to the success of the company.  The company has not liked being blamed by its drivers, but was happy to blame its depot managers and yet has taken no significant action to discipline any of them for their failings - and by significance I mean dismissal in view of the very serious blame that the company imparted on them, and indeed it was quite clear to me that some of these managers were at best grossly incompetent and/or negligent.  But I was given absolutely no evidence to demonstrate that the company had ever at all investigated the depot managers’ action .....  The company’s attitude to its employees who let them down, whether drivers or managers, gives me considerable reason to doubt any undertakings I am now given as to future intentions.”
(xvii)
In considering his conclusions the Traffic Commissioner reviewed the steps taken since by the Company.  He summarised his findings on good repute:-


“63.
I do not think that I need to discuss this at any great length; the facts speak for themselves.  I am entitled, when considering this, to take into account all relevant convictions, and any other information as to the previous conduct of the company’s Directors and employees, and the call-up letter clearly set out the detail.  That 42 of its drivers, nearly 10% of the entire company workforce, are convicted of a company of 176 serious False Records offences involving fines and costs so far of £27,350; that tachograph checks have completely broken down in all the company’s depots so that over 250,000km are unaccounted for in Scotland and a similar amount between four other depots and none of the False Records offences were detected, let alone other drivers’ hours offences; that senior management is totally out of touch with the happenings in its depots and has no system to audit fundamental licensing requirements; and then to find that the company take no real action against the people it blames apart from suspending a very few drivers on full pay for a few days; all in my view add up to a transport company that has failed utterly.  I have already said that the balance is firmly weighed against it, but taken all in all I conclude that the company no longer meets the requirement to be of good repute.”
(xviii)
The Traffic Commissioner went on to find that Mr McDowall as nominated transport manager had also lost his good repute.  As to the Company, the Traffic Commissioner made directions and orders of revocation under ss.26(1)(c)(ii) and 26(1)(f) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”), in respect of convictions and the failure to fulfil the undertaking to “make proper arrangements so that the rules on drivers’ hours and tachographs are observed and proper records kept”.  In addition, he ordered revocation as a consequence of his finding of loss of repute, under s.27(1)(a) of the Act, and of lack of professional competence arising from the finding against Mr McDowall, under s.27(1)(c) of the Act.  The Community Authorisation was withdrawn and the application to increase the number of vehicles was formally refused.

(xix)
The Traffic Commissioner felt strongly about disqualification:-


“75.
......  I consider that the results of the investigation by the Vehicle Inspectorate and the associated Police Forces found so many serious offences and absolute shortcomings in the company that there can be no alternative but to disqualify this company under Section 28 of the Act for a period of ten years from holding an operator’s licence in this or any other Traffic Area.  Put very succinctly, a large number of its drivers behaved like an undisciplined rabble during the period under investigation while many of the Company’s control mechanisms were nothing other than a shambles.  Least I be criticised for using emotive words I can but say, with nine years experience in this appointment, that I believe them to be appropriate.”


The Traffic Commissioner went on to disqualify Mr Ronald Duke and Mr Winston Duke for ten years under s.28(5)(a) of the Act.  Similarly, Mr Diamond was disqualified for six years and Mr Michael Duke, Mr William Steele and Mr Thomas Kerr were all disqualified for two years.  The provisions of s.28(4) of the Act were to apply in the case of all the directors.  The Traffic Commissioner ordered that a copy of his decision should be sent to the Licensing Authority in Northern Ireland.

3.
At the outset of the hearing of the appeal Mr Phillips applied to amend the notice of appeal.  Permission to do so was granted.  He then gave an overview of his submissions and took us through a file of documents which had been produced to the Traffic Commissioner on the Company’s behalf but the contents of which had not been expressly referred to during the public inquiry.

4.
Mr Phillips then applied for a statement from Mr Winston Duke to be admitted in evidence, together with a file of exhibits.  We were referred to Gillingham v. Gillingham (CA 8 June 2001) and to its summary of the principles from Ladd v. Marshall (1954 1WLR 1489) to be applied.  It was not suggested that the evidence could not have been obtained with reasonable diligence for use at the hearing.  Even if Mr Winston Duke had been unwell at the time of the public inquiry there was no application either to adjourn so as to enable his evidence later to be taken, or to admit his evidence in statement form.  Mr Phillips submitted that the evidence would be likely to have an important effect on the outcome of the appeal and was likely to be believed.  On the other hand, Mr Wadkin submitted that much of the new evidence was comment or relating to matters arising since the public inquiry, which we are unable to consider (see paragraph 9(2) of Schedule 4 of the Transport Act 1985).  He said that it was an attempt to re-litigate the issues by blaming those at a higher level than depot management.  We did not consider that there was any reason why the content of the evidence had not been given at the public inquiry.  In any event, by seeking to transfer blame upwards this was a change in emphasis rather than an answer to the criticisms made by the Traffic Commissioner.  Accordingly, we did not consider that the evidence was likely to have an important effect on the appeal and, all in all, decided to refuse the application.

5.
Mr Phillips’ first main submission was that “the directors of Dukes honestly and reasonably believed that its system of managing and supervising the drivers’ hours legislation was proper and worked well”.  He took us through references in the evidence to external analysis of tachograph charts and emphasised to us that Mr Scroggie had been responsible for supervising and checking the work of depot managers in relation to the enforcement of drivers’ hours legislation.  It was now clear that Mr Scroggie had failed properly to discharge his duties but this was not known to the directors, who had no reason to doubt that Mr Scroggie was not fulfilling his duties.  The directors believed that the systems in place were operating properly and that the depot managers were being properly supervised.  However, we do not think that this submission goes to the heart of the case.  When dealing with the undertaking given by the Company (quoted in paragraph 2(xviii) above) the Traffic Commissioner’s decision states:-


“57.
..... this requires that an operator take positive action, not only upon the issue of a licence but thereafter, to fulfil this undertaking.  It is not enough to set up a system and then walk away from it, assuming that others will fulfil it.  This is confirmed by the Transport Tribunal in Appeal 1999 L56 Alison Jones t/a Jones Motors: “in our view this statutory undertaking requires more than that the operator should set up adequate systems and then leave them to run themselves; what is required is constant supervision and monitoring to ensure that the systems work”.  It is such a fundamental requirement of a road transport operator, for reasons both of road safety and of fair-trading, that it must be to the forefront in planning and executing of all his business.  ......  There was much discussion during this Inquiry about proper delegation, but this must be for the licence holder to decide.  Although the company told me throughout the Inquiry that this function was totally delegated to depot managers and that there had been thought to be no need to audit them, it was equally clear from the statements of Mr Diamond and Mr Scroggie that there was some rather vague and ill-defined duty upon Mr Scroggie to carry out some checks.  I accept significant failure by depot managers, but I do not accept that the Directors can be exonerated from the massive failure evident throughout the company in regard to drivers’ infringements and missing tachographs: they failed to ensure “constant supervision and monitoring” and so the systems failed.”

6.
We affirm our view that the Alison Jones case correctly states the position.  The Tribunal has subsequently repeated this in 45/2000 Martin Jolly Transport Ltd, 6/2001 M-Line Ltd and 7/2001 Alcaline UK Ltd.  We are a specialist tribunal, with lay members with business experience in transport.  We think it right to point out that the Alison Jones case does indeed represent our view of an operator’s duties.

7.
The next submission was that the directors were not on notice that there was a failure in the Company’s management control system.  It was not accepted that the Company had turned a blind eye.  On the contrary, it was thought that it had set up proper systems and that these were working properly.  The “missing mileage” total was misleading and did not take into account one week’s charts from Stranraer which had been lost; this reduced the total to 494,048 kilometres and this was a relatively small part of the Company’s overall mileage.  It was also submitted that the Traffic Commissioner’s references to an earlier combined public inquiry in Leeds in 1998 was overstated.  In fact, the decision only refers to drivers’ hours matters as being not “the” but “a principal subject” at the inquiry.  Having considered the call-up letters and enclosures we do not think that the Traffic Commissioner did misdirect himself as to the significance of the earlier inquiry.  On  the contrary, he was merely asserting that this was another opportunity for senior management to be reminded of the need for “constant supervision and monitoring”, as set out above.

8.
The next heading was that “the directors ..... did not set out deliberately to run their business in breach of the law” and that such breaches occurred due to failures of systems.  Mr Phillips referred us to a letter from the Rt.Hon.David Trimble, MP, MLA, which was strongly supportive of Mr Ronald Duke and Mr Winston Duke.  The Traffic Commissioner quoted from this letter at an early stage in his decision (paragraph 24).  It was submitted that the Traffic Commissioner had failed to refer to the letter’s comment:


“Dukes Transport is highly regarded by the Regulatory Enforcement Authorities in Northern Ireland and has a reputation second to none.”


Accordingly, it was said that the Traffic Commissioner had failed to attach sufficient weight to the letter.  However, the letter is referred to again in the decision:-


“76.
.....  I have noted Mr Lawton’s view that theirs is one of the best transport companies in the country, and similarly I have noted Mr Trimble’s attestation to the ability and the integrity of the directors.  As is evident, I do not share Mr Lawton’s views and whilst I have no reason to quarrel with Mr Trimble’s views of the brothers’ integrity I fear I cannot share his view when it comes to their ability to run a transport company within the law.  The investigation proved how wrong his assessment was.  ......”


We think that the Traffic Commissioner had the whole of Mr Trimble’s letter well in mind.  Of course, by then the Company had been the subject of a public inquiry which had lasted for five days, following a detailed investigation, and it is self evident that the Traffic Commissioner was in a better position to judge the Company than either the Northern Ireland Licensing Authority or, indeed, Mr Trimble.

9.
We were told that the directors had relied upon Mr Scroggie to supervise the depot managers and that the Stranraer depot had not been managed properly.  Mr Phillips’ submitted that the Company had reacted appropriately to improve its systems in the light of the events disclosed by the investigation.  He reviewed the many changes made and asserted that these had been carried out before the details of the investigation were known.  But, of course, the raid in October 1999 gave warning of regulatory concern and of what was coming.  In any event, most of the changes were of the sort that ought to have already been in place.  One of the points made was that Mr Scroggie had since had his drivers’ hours duties removed from him.  However, when Mr Ronald Duke was asked at the public inquiry about responsibility for depot managers he accepted that there appeared to be a blurring of responsibility between Mr Diamond and Mr Scroggie.  Indeed, Mr Duke admitted that he had discussed new job descriptions with Mr Lawton during the lunch adjournment on the very day of his evidence, the need for which had not earlier been considered.  Mr Duke later agreed with the Traffic Commissioner that proper control of drivers was “absolutely fundamental”.  The Traffic Commissioner pressed him about delegation:-


“Q.
.....  I entirely understand delegation but do you not agree that in any delegated system there has to be some level of quality audit to ensure that what you actually delegate is being properly managed?


“A.
Yes I would agree with that, Sir.


“Q.
Because that wasn’t happening, was it?


“A.
No, Sir.”
10.
It appears that Mr Lawton had a contrary view in that during the course of Mr Duke’s evidence he asserted:-


“..... my personal view continues to be that it is not unreasonable to expect a Depot Manager who is properly qualified and paid etc. etc. to supervise adequately the tachographs and drivers’ hours.  That’s my personal view, sir, .....”

This was repeated during the course of his final submissions on the Company’s behalf.  Another difference of opinion related to the disciplinary proceedings.  Mr Lawton put to Mr Duke that it was “surprising that some of these drivers have not be dismissed .....?”.  Mr Duke replied that many of the drivers were employees of long standing and that “all the Board are committed Christians”.  He accepted that two years before, at the public inquiry in 1999, he had said that any defaulting driver would get the sack (referred to in paragraph 52 in the decision, see paragraph 2(xvi) above).  However, he was, as he put it, “more at the “coalface” at that time than I am today”.  This is to be contrasted with an interruption from Mr Lawton, who had also expressed his views two years before:-


“Sir, I continue to take precisely the same view as I did two years ago.  I am hawkish.  I have no doubt at all in my own mind that these men should have been sacked immediately for gross misconduct.  The Company are aware that that is my view but there were two constraints.  One was that these offences came to light some considerable time after they had been committed and the other was that the Company felt, as you have already been told, some degree of responsibility for the failure of the Depot Managers to control it and they indicated to me that they preferred to suspend them.”
11.
We were informed that Mr Diamond was still in post as Operations Director.  When he gave evidence to the Traffic Commissioner he said that he believed in letting managers manage and that he relied upon customers to tell him if drivers were not being properly supervised.  Mr Wadkin asked him how a customer would know if drivers were being properly supervised.  Mr Diamond had to accept that customers would be unlikely to know this.  It is an unhappy feature of Mr Diamond’s evidence that even then he was reluctant to accept the need for “constant supervision and monitoring:-


“Q.
..... if you sit back and wait for problems to come to you, it may well be that those problems, if they exist, don’t happen to come knocking at your door.  Is that a sufficient system to operate?


“A.
You could be right in what you’re sayng.  That is the system we had in place at the time.  .....  


“Q.
.....  Is it also fair to say that on reflection you see that as having been inadequate?  .....


“A.
.....  I’m sure it was inadequate.  .....  The supervision of it was inadequate.  And we accept that.  That’s why we have put in the enhancements that we have.  .....  .....


“A.
I didn’t think, didn’t feel it was necessary and I still don’t feel it is necessary that Depot Managers should be supervised on this, but as a belt and braces, that’s what we have done with the appointment of Alan Webb and Keith Scroggie.”


But, as we have already observed, it was the Company’s case on appeal that Mr Scroggie had been at fault.

12.
This evidence is of obvious relevance to the next submission, which was that the Traffic Commissioner was “wrong to find that he could have no faith” in the subsequent changes.  We have considered each point made: that the Company was highly regarded by the Northern Ireland Licensing Authority; that there was no unreasonable delay in making changes or in disciplining drivers and managers; and that discipline was not unreasonably lax.  We have read all the evidence, in particular that of Mr Ronald Duke and Mr Diamond, and are satisfied that the Traffic Commissioner did not misdirect himself.  On the contrary, we have to say that we see a picture of senior management that is beyond its prime and both unwilling and unable to make necessary changes.  Even if the failure to dismiss drivers is explained, we would have expected positive and effective action at higher levels to have occurred if the board really was intending to assert its control.

13.
A different topic was that of the separate drivers’ conduct inquiries which took place before the same Traffic Commissioner some six weeks previously.  Mr Phillips submitted that the hearings should have been before different Traffic Commissioners or that they should have been heard together.  In any event he submitted that the Traffic Commissioner had referred to a transcript which was not disclosed to the Company or to the Tribunal and that the position overall was in breach of the rules of natural justice.

14.
We disagree.  Although we can see circumstances in which a lack of fairness could arise from separate inquiries, we are satisfied that it did not do so here.  It must be appreciated that by the time of the drivers’ conduct inquiries there was nothing new for them to say.  They had been interviewed by the Police/Vehicle Inspectorate and many had been the subject of prosecution.  The worst cases had been committed to the Crown Court and, again, they had then been interviewed, not only for pre-sentence reports but also by those representing them.  In mitigation counsel would have put every sustainable point.  As is clear, the Traffic Commissioner went to great trouble to ensure that the Company knew what the position was.  He stated in terms that he had refused to allow any driver to make allegations against the Company without putting these into statement form, with which the Company was supplied.  Four out of five such drivers gave evidence at the public inquiry; we were told that one failed to appear.  The Traffic Commissioner ran through the details of each case with Mr Lawton, who had himself prepared a spread-sheet referring to each driver and who readily accepted the overall position.  The Traffic Commissioner offered a copy of the transcript to Mr Lawton.  We do not think that inducements were offered to the drivers.  On the contrary, they were informed that allegations against the Company had not only to be in writing but also to be the subject of cross-examination by the Company to enable challenges to be made.  It is obvious that any new points made by drivers would have been treated with suspicion.  If the Appellants had wanted copies of any of the documents referred to by the Traffic Commissioner notice should have been made before the hearing of the appeal.  But the documents were not disclosed for the reason that Mr Lawton did not want them; they remained background detail only, being overtaken by the drivers’ profiles produced and enlarged by Mr Lawton.  We are satisfied that there was no unfairness in the way in which this aspect was handled.

15.
It was also said that the Traffic Commissioner ought to have supplied a copy of the transcript of the public inquiry in 1999 when he referred to Mr Duke’s and Mr Lawton’s then attitude to discipline (quoted in paragraph 10 above).  But we think that such submissions must be seen in perspective.  There was no dispute about what had been said and Mr Lawton did not query the transcript or ask for a copy of it.  On the contrary, the documents in the case were already numerous and we think that he took a reasonable view in not wishing to add to them.

16.
Lastly, it was submitted that the Traffic Commissioner was wrong to disqualify Michael Duke, William Steele and Thomas Kerr.  In dealing with this he stated:-


“78.
The other three directors do not appear to have played any part in this affair.  In fact the Board seems to have ignored it altogether, leaving the whole thing to be dealt with by Mr Diamond, although it is now meeting regularly and receiving regular reports from Mr Webb.  It is easy therefore to suggest that I should take no action against these others, but I have to ask why the Board did not take a far more positive role.  All Directors receive remuneration from the company, so surely they have a joint responsibility for its proper running?  I do not accept that at Board level a director can simply say “That’s not part of the business, it’s nothing to do with me”.  A Board has to operate like a cabinet and take joint responsibilities and decisions, and I emphasise that this company is, as Mr Duke confirmed, a road transport company so that all the directors must be satisfied that its road transport undertakings are run responsibly within the law and, again, that there are proper checks and balances in place to make sure that this happens.”
17.
We agree with the Traffic Commissioner’s comments.  We were reminded of what the Tribunal stated in 1999 G36 Greylands Waste Ltd:-


“..... directors have collective responsibility for the company which they manage.  It is their responsibility to set the standards which employees are expected to meet, it is their responsibility to ensure that those standards are met.  Accordingly in our judgment, a Licensing Authority is entitled to assume, unless the contrary is proved, that Directors are all equally responsible for the management of a company, with the result that they are all equally culpable for bad management.  A director may be able to show, for example, by production of the minutes of directors’ meetings that he warned against the very problem which has given rise to the Public Inquiry but that he was out-voted.  It might be very unfair in those circumstances to disqualify the director who gave a timely warning but all the more necessary to disqualify those who ignored the warning.  It may be possible to show in a large company that individual directors have well-defined roles, so that, for example, one director was very much more responsible for maintenance and road safety than others.  That might enable some or all of the other directors to avoid disqualification but it will not necessarily do so ......  It will be for the individual Licensing Authority to assess the culpability of directors on the basis of the evidence put before him in each individual case.”


We can understand how the board may have chosen to show a common front to the Traffic Commissioner but we do have to observe that there is no evidence to enable distinctions to be made.  We do not doubt that overall this was a case in which disqualification was necessary.  Moreover, we think that the periods imposed by the Traffic Commissioner were appropriate.

18
We have also considered the position of Mr McDowall, who was an Appellant but did not appear at the hearing of the appeal.  As set out in paragraph 2(xi) above, he was the nominated transport manager.  He had returned to work part time at Stranraer for two weeks in May 1999 and then full time from the beginning of June.  He was thus in post during the period of the Vehicle Inspectorate’s surveillance.  The Traffic Commissioner posed the question of Mr McDowall’s responsibility for the drivers’ offences and missing mileage revealed by the investigation:-


“64.
.....  His only explanation was that the system he had been working apparently satisfactorily until he left had, only eight months later, fallen down and that it took him some time to get it going again.  He had not alerted Portadown about this nor was I told that he had made any formal report upon his findings to [the depot manager]; and he accepted that, although he became in charge of tachographs again on his return in June, he had not checked them sufficiently diligently.”


The Traffic Commissioner reviewed the evidence and concluded:-


“68.
I conclude that Mr McDowall failed in his duty as a transport manager specifically to exercise “continuous and effective control” as required by s.58(1) of the Act, and I conclude therefore that he is no longer of good repute.”


There was abundant evidence to support this finding and we are satisfied that the Traffic Commissioner was entitled to reach his conclusion.  

19.
It is a matter of sadness that a company of long standing finds itself having its licence revoked.  We have to apply the test of whether the Traffic Commissioner was “plainly wrong” and we have to say that he was not.  Put another way, we have asked ourselves if any other conclusions could reasonably have been reached and, again, we have to agree with the Traffic Commissioner.  We have considered the evidence in detail and have concluded that, even now, the Company lacks the necessary commitment and direction.  We have quoted at length from, in particular, the decision in order to enable the full picture to be understood: there are important lessons for the industry as a whole.

20.
In the result the appeal is dismissed and the orders made will come into force at 2359 hours on 10 May 2002.  We have allowed three months because of the provisions of s.28(1)(a) of the Act, by which the effect of disqualification in one area is to suspend licences in other areas held by the operator.

21.
We were asked to express a view about representation of the Vehicle Inspectorate at public inquiries and on appeals.  As we stated in 49/2001 Norbert Dentressangle UK Ltd “we think that assistance of this sort is generally to be encouraged”.  The extent to which assistance is required is a matter for the Traffic Commissioner or Tribunal in the individual case; but we do not doubt that representation of the Vehicle Inspectorate has the effect of making the Traffic Commissioner and Tribunal better able to understand the issues.
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