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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2008/569

Appeal by DAVID COLLINGWOOD

T/a CONSTRUCTION & DEMOLITION SERVICES




Before:
Hugh Carlisle QC, President






David Yeomans

__________________ 

O R D E R

_________________ 

SITTING IN London on 5 November 2008

UPON CONSIDERING the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area dated 5 August 2008

AND UPON HEARING Tim Nesbitt, counsel, on behalf of the Appellant

IT IS HEREBY ORDERED that the appeal be DISMISSED

DAVID COLLINGWOOD

T/a CONSTRUCTION & DEMOLITION SERVICES

Appeal 2008/569

_________________ 

R E A S O N S

________________ 

1.
 This was an appeal from the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area dated 5 August 2008 when he refused to find exceptional circumstances under s.45(5) of the Goods Vehicles (Licensing of Operators) Act 1995 so as to disregard the termination of the licence by non-payment of the renewal fee.  

2.
The factual background appears from the documents and is as follows:

(i)
The Appellant is the holder of an operator’s licence for one vehicle.  He elected to pay his licence fee annually, with the relevant date being 30 June.

(ii)
In 2007 the Appellant failed to make the payment on time.  He subsequently alleged that he had sent in a cheque for £48 on 4 June 2007 but that he had mistakenly sent it to the Traffic Area Office at Eastbourne rather than at Leeds.  On 14 July he wrote to the Traffic Commissioner and explained what had occurred: he had recently come across the final reminder letter and had telephoned to be told that no payment had been received.  On 12 September the Appellant was notified that his explanation had been accepted and that the licence would continue in force.  His correspondence address in 2007 was at 21 Willow Lane, Mitcham.

(iii)
On 20 May 2008 a reminder was sent to the Willow Lane address for the fee that was due on 30 June 2008.  This was returned with a note that the addressee had gone away and the fee was not paid.  On 28 July the Appellant applied to have his licence reinstated.  He said that he had not received any reminders and that on 5 March 2008 he had notified the Traffic Area Office at Leeds that he had changed his address to The Old Barley Mow Sandpit, Old Reigate Road, Betchworth, Surrey.

(iv)
On 5 August 2008 the Traffic Commissioner considered the application but decided that exceptional circumstances were not established.  Accordingly, the licence had terminated after 30 June 2008.

3.
On the hearing of the appeal Mr Nesbitt appeared for the Appellant.  He had previously provided us with a skeleton argument for which we are grateful.  He referred us to previous decisions of the Tribunal.  In 2006/361 Sew-It-All Ltd the Appellant telephoned 13 days after the due date and stated that no reminders had been received.  The Traffic Area Office stated that the first reminder had gone out but that the second had not been printed.  The Traffic Commissioner refused to find exceptional circumstances but the appeal was allowed: the Traffic Area Office had been at fault because there was “a legitimate and reasonable expectation” that two reminders would be sent.  The Appellant had been adamant that the first reminder had not been received.

4.
In 2006/385 Linda Hansen t/a Decker Bus Company the Appellant wrote in after 16 days that he had not received any reminders.  The Traffic Commissioner refused to find exceptional circumstances.  On appeal it was shown that the Traffic Area Office had sent reminders to the wrong address, with the Traffic Area Office being “at least as much at fault as the Appellant”.  The appeal was allowed.  

5.
We indicated to Mr Nesbitt that we would take the copy letter of 5 March 2008 at face value.  He then submitted that this was another case where the Traffic Area Office had been at fault.  The Appellant had had an expectation that reminders would be sent.  It was not suggested that any had been received and accordingly it was submitted that exceptional circumstances were made out.  

6.
We do not agree.  There is no provision for reminders in the Act and the statutory position is clear: if a fee is not paid by the prescribed time, the licence terminates.  It is for the licence holder to comply with this requirement.  We have to say that we think that the two earlier cases were unduly favourable to the Appellants; but it may be that the delays of only 13 and 16 days respectively helped them.  In the present appeal the Appellant had a warning in 2007 of the need to be vigilant; it was he who had changed his address in 2008, with it being known by all that post can go astray; there is no evidence that the Traffic Area Office received his notification, with there being no apparent fault by the Traffic Area Office; and, lastly, the Appellant did not apply to the Traffic Commissioner for 28 days.  We are not persuaded that the Traffic Commissioner was wrong in his decision.  On the contrary, we think that he was plainly right.  The appeal is dismissed.

Hugh Carlisle QC

20 November 2008
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