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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeals 2008/580 and 2008/581 

Appeals by TAJINDER SINGH DHALIWAL  and

NEW BHARAT SKIPS LIMITED




Before:
Hugh Carlisle QC, President






Patricia Steel






John Robinson

__________________ 

O R D E R

_________________ 

SITTING IN London on 20 November 2008

UPON READING the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area dated 13 August 2008

AND UPON HEARING Tim Nesbitt, counsel, instructed by Roland Pelly, Pellys LLP, solicitors for the Appellants

IT IS HEREBY ORDERED that the appeals be DISMISSED

TAJINDER SINGH DHALIWAL  and

NEW BHARAT SKIPS LIMITED

Appeals 2008/580 and 2008/581 

_________________ 

R E A S O N S

________________ 

1.
 These were appeals from the decision of the Traffic Commissioner for the South Eastern and Metropolitan Traffic Area dated 13 August 2008 when he revoked the Appellant Company’s licence for loss of repute.  Mr Dhaliwal was the Company’s transport manager and was also found to have lost his repute.

2.
The factual background to the appeals appears from the documents, the transcript of the public inquiry and the written decision of the Traffic Commissioner and is as follows:

(i)
The Company was the holder of a standard national goods vehicle operator’s licence, authorising six vehicles and with six in possession.  Mr Dhaliwal was its sole director and transport manager.

(ii)
In October 2007 the Company notified the Traffic Area Office that in July 2007 the Company and Mr Dhaliwal were each convicted of five offences of depositing and keeping waste without a waste management licence.  On 18 September 2007  Mr Dhaliwal was fined £5000 on each count, totalling £25,000, and ordered to pay costs of £25,000.  No separate penalty was ordered against the Company.  An unchallenged press release from the Environment Agency was before the Traffic Commissioner:-



“A judge has branded a Hounslow skip hire company as a ‘sham operation’ and ordered the director to pay £50,000 in fines and costs for illegally dumping controlled waste near a motorway service station.


“New Bharat Skips Ltd of Laburnum Grove, Hounslow, and director Tajinder Singh Dhaliwal, also of Laburnum Grove, were found guilty of a total of 10 charges of depositing waste without a waste management licence.


“On Monday 18 September Isleworth Crown Court fined Mr Dhaliwal £25,000 and ordered him to pay £25,000 costs plus cover his own legal expenses and the cost of clearing the site. 


“Several anonymous tip-offs from members of the public on 14 October 2004 led officers to a heavily littered site near the Heston Motorway Service Area, in Southall, Middlesex.


“Chris Lowe, the investigating officer, found a New Bharat Skips Ltd lorry dumping controlled waste on the site which was already covered in around 1.000m3 of rubble, waste soils, wood, plastics, old furniture, white goods, lead acid batteries and chemical drums.


“Judge Katkhuda said that the operation was carried out on the pretence of improving the land, but was in fact a deliberate breach of the law. He said Mr Dhaliwal ignored warnings from the Environment Agency and ran his business 


in a way that allowed him to undercut rival and legitimate businesses.  He concluded by saying Mr Dhaliwal was a ‘thoroughly dishonest man’. 

(iii)
The Company and Mr Dhaliwal were called-up to a public inquiry but this was adjourned because of an outstanding appeal to the Court of Appeal .  On 20 May 2007 the appeal by Mr Dhaliwal against sentence was dismissed.  The public inquiry took place on 3 June 2007.  In addition to concerns about the Company and Mr Dhaliwal in relation to the goods vehicle licence he had also been called-up in respect of a PSV licence in his own name, TS Dhaliwal t/a Bharat Logistics, with four vehicles being authorised.  

(iv)
No evidence was called at the public inquiry, which proceeded on the basis of the documents.  Mr Pelly, who then appeared, explained that there had been a total of five charges, with both the Company and Mr Dhaliwal being convicted on each.  The offences had been committed over the period 14 October 2007 to 16 December 2007.  He distinguished between the position of the Company, against which no penalty had been ordered, and of Mr Dhaliwal, whose convictions were for serious offences within the terms of para.2(a) of Schedule 3, Goods Vehicles (Licensing of Operators) Act 1995 (“the 1995 Act”).  Mr Pelly submitted that the Traffic Commissioner had a discretion in respect of both the Company and Mr Dhaliwal.  He said that the conduct in 2007/459 KDL European Ltd was worse than in the present case and took place over three months.  He reminded the Traffic Commissioner of 2002/217 Bryan Haulage Ltd (No.2) and of the question to be posed when repute was in issue: “Is the conduct such that the operator ought to be put out of business?”.  The Tribunal had then considered the judgment in the Court of Appeal in the Crompton case (2003 EWCA Civ 64; quoted with a hyperlink on p.48 of the Digest available on the Tribunal’s website at www.transporttribunal.gov.uk) when the effect of Council Directive 96/26 had been reviewed.  Mr Pelly submitted that a proportionate response was to avoid making a finding of loss of repute.  The Company employed a total of ten people and had been essentially compliant since the commission of the offences (although it was accepted that a warning letter had been sent in June 2007 in respect of prohibitions and a poor MOT history).  As regards the PSV licence there had been no history of non-compliance and the convictions did not relate to that business.

(v)
The Traffic Commissioner gave a written decision dated 13 August 2008.  Having set out the background and Mr Pelly’s submissions he went on to find that the convictions were for serious offences under para.2(a) of Schedule 3 and that revocation against the Company was mandatory, as was a finding for loss of repute against Mr Dhaliwal as its transport manager.  He observed that the Bryan Haulage case had not involved convictions for (serious) offences.  He took into account Mr Dhaliwal’s “unblemished record since the commission of the relevant offences” and decided against disqualification.  Although he noted that five of the convictions were against Mr Dhaliwal personally, he decided that he need not take any action against the PSV licence, apart from ordering that a new transport manager be found.  The orders were to take effect at 2359 hours on 31 December 2008.

3.
Mr Nesbitt appeared before us on the hearing of the appeal and provided us with a skeleton argument for which we are grateful.  He submitted that as regards the Company the Traffic Commissioner had been wrong in three respects.  First, that a mandatory finding of loss of repute for a conviction for more than one serious offence under para.2(a) of Schedule 3 


applied only to an individual.  Second, that the Company had not committed a serious offence as defined by para.3 of Schedule 3 because no penalty had been imposed (see para.3(2)(b)).  And, third, and in any event, that para.5(2)(b) of Schedule 3 permitted a traffic commissioner to “disregard an offence if such time as he thinks appropriate has elapsed since the date of the conviction”.

4.
As regards Mr Dhaliwal, Mr Nesbitt recognised that the position was less straightforward.  He accepted that there were five convictions for serious offences and that these attracted the mandatory loss of repute provisions in para.2(a) of Schedule 3 (see 2000/9 JC Stephenson and T McHugh v. DETR) and also, as regards professional competence, in para.10(d) of Schedule 3.  Nevertheless, he submitted that the Traffic Commissioner continued to have a discretion because, in the light of the Crompton case, he was generally required to adopt a proportionate approach.  In any event this was necessary by reason of para.5(2)(b) of Schedule 3.  He referred us to 2003/200 A B in which the Tribunal had considered the effect of the Bryan Haulage (No.2) case and continued (note that this was a PSV case, with similar provisions to the 1995 Act being in the Public Passenger Vehicles Act 1981):-


“The Bryan Haulage case did not turn on convictions.  In such cases the questions to be posed are different: first, are there unspent convictions which come within the terms of paragraph 1(3) of Schedule 3 of the 1981 Act?  Second, should they be disregarded (paragraph 1(8) of Schedule 3, as set out above)?  Proportionality still has its place, therefore, despite the apparently mandatory wording of paragraph 1(3) of Schedule 3.”


Mr Nesbitt submitted that the offences had occurred four years ago and that the history of compliance was such that the finding of loss of repute against Mr Dhaliwal should not stand.

5.
We were also referred to the findings in respect of the PSV licence in Mr Dhaliwal’s own name.  Although the Traffic Commissioner had found that M Dhaliwal’s loss of repute required a new transport manager to be appointed, no action against Mr Dhaliwal as an operator had been taken.  Mr Nesbitt said that this was another reason why a proportionate response required the overall finding of loss of repute to be set aside.

6.
In addition Mr Nesbitt submitted that if we were with him, we should not remit the matter for further consideration but should substitute our own order.

7.
We have to say that the Traffic Commissioner was incorrect when he failed to distinguish between the position of the Company and of Mr Dhaliwal.  We agree with Mr Nesbitt that para.2 of Schedule 3 applies only to individuals and that in any event the Company’s convictions were not for serious offences as defined because no penalty was imposed.  Nevertheless, the convictions were matters which had to be considered under the provisions of para.1(2)(a) as “relevant convictions of the company or of any of its officers, servants or agents”.  We consider this to have been a bad case where warnings had been ignored and serious offences had knowingly been committed, as the size of penalty indicates.  If the Traffic Commissioner had asked himself the Bryan Haulage Ltd (No.2) question, as set out above, we have no doubt that he would have answered it in the affirmative, as we now do.  The only possible relief is afforded by the staleness provisions in para.5(2)(b) but it is to be noted that this relates to the passage of time which “has elapsed since the date of 


conviction”.  We do not know why 2½ years passed between the commission of the offences and the date of conviction, although the need for a fixture for a contested hearing may have been a factor.  In any event, we do not disregard the offences under para.5(2)(b) and have no hesitation in ordering revocation of the Company’s licence for loss of repute, pursuant to s.27(1)(a) of the 1995 Act.

8.
As regards Mr Dhaliwal, it is accepted that the convictions were for serious offences.  We do not agree with Mr Nesbitt that general considerations of proportionality arise in such circumstances.  Similar submissions were made to the Traffic Commissioner by Mr Pelly and were based on the judgment in the Crompton case.  However, in para.19(4) it will there be seen that this refers to the Council Directive and to the minimum repute requirement, which is not satisfied if relevant individuals have been convicted of serious criminal offences.  The provisions in the 1995 Act reflect this position (by amendment) and “minimum good repute requirements” cannot be reduced by reference to “proportionality”.  The only relief is to be found in para.5(2)(b) and our use of the words “proportionality still has its place” in the A B case are to be seen in context.

9.
For the reasons already given this is a bad case and we have no hesitation in affirming the orders made against Mr Dhaliwal in his roles as transport manager both for the goods vehicle licence and the PSV licence.  As to the latter, we have to point out that the mandatory finding of loss of repute provisions in para.1(3), Schedule 3, Public Passenger Vehicles Act 1981 applied to Mr Dhaliwal and that revocation of the PSV licence should have followed.

10.
The appeals are dismissed and our orders will take effect at 2359 hours on 29 January 2009.

Hugh Carlisle QC

3 December 2008
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