IN THE COURT OF THE TRANSPORT TRIBUNAL

PUBLIC SERVICE VEHICLE APPEALS

Appeals 24/2000 & 25/2000

Appeal by ARRIVA TEES & DISTRICT LTD

- and -

ARRIVA TEESSIDE LTD




Before:
Hugh Carlisle QC, President






Leslie Milliken






David Yeomans

_______________________

O R D E R

_______________________ 

SITTING in London on Wednesday 13 June 2001
UPON READING the decisions of the Deputy Traffic Commissioner for the North Eastern Traffic Area made on 29 March 2000 and published in “Notices and Proceedings” No:1809 on 5 May 2000 

AND UPON READING the Notices of Appeal dated 24 May 2000

AND UPON  HEARING David Phillips QC, instructed by Dickinson Dees, Newcastle, Solicitors for the Appellants

IT IS HEREBY ORDERED that the Appeal by the first Appellants Arriva Tees & District Ltd be DISMISSED but that the appeal by the second Appellants Arriva Teesside Ltd be ALLOWED.

Appeals 24/2000 & 25/2000

Appeal by ARRIVA TEES & DISTRICT LTD

- and -

ARRIVA TEESSIDE LTD

________________________

R E A S O N S

________________________
1.
Although both Appellants are limited companies they are members of the same corporate group and were jointly represented both at the public inquiry and on appeal.  The public inquiry took place on 29 March 2000 before the Deputy Traffic Commissioner for the North Eastern Traffic Area who then ordered:

a) 
That the licences of both Companies should have attached to them a condition that there should be no new registrations until there had been “a significant improvement in the operation of the present local services, which will be reviewed in 9-12 months’ time”.

b)
That in addition a determination under s.111 of the Transport Act 1985 (“the Act”) was made against the first Appellants in consequence of which an amount equal to 20% (£59,354) of any amount paid to it by way of fuel duty rebate in respect of all services operated during the prior period of three months was repayable.

2.
Notice of appeal was served by both Companies on 24 May 2000.  Subsequently an application was made to adjourn the hearings of the appeals until after the Court of Appeal had decided the appeal from the Tribunal in the Stagecoach Ribble case.  That decision was dated 11 December 1999 and was from a decision of the same Deputy Traffic Commissioner, acting then for the North Western Traffic Area.  He had presided over a total of sixteen similar public inquiries, of which the Stagecoach Ribble case was the last.  The Court of Appeal heard argument on 6 February 2001 and gave judgment on 23 February 2001, dismissing the appeal.  The present Appellants subsequently gave notice that they wished to proceed with their appeals and the hearing was fixed for 13 June 2001.  The following cases are relevant:

a)
Appeal 1999 L44 Ribble Motor Services Ltd (trading as Stagecoach Ribble);

b)
Appeals 57/2000 Yorkshire Rider Ltd and 62/2000 First Bristol Buses Ltd.  The hearing of these appeals was not adjourned to await the Court of Appeal decision and took place on 8 January 2001, with the Tribunal’s decision being dated 22 January 2001.  This decision is referred to in the Court of Appeal’s judgment.

c)
Ribble Motor Services Limited v. Traffic Commissioner for the North Western Traffic Area (Court of Appeal [2001] EWCA Civ 172: see The Times, 8 March 2001; and www.courtservice).

3.
The factual background to each appeal appears from the documents, the transcript of the public inquiry and the decision of the Deputy Traffic Commissioner.  It is convenient first to refer to the appeal by the second Appellants Arriva Teesside Ltd.  

ARRIVA TEESSIDE LTD
4.
These Appellants were the holder of a standard international licence which authorised 80 vehicles.  During July 1999 the Vehicle Inspectorate monitored a total of 48 journeys made by these Appellants’ buses.  There were seven failures, which meant, as the Deputy Traffic Commissioner explained in his decision:-


“A journey that doesn’t run, it goes off route, it is displaying incorrect particulars, or more relevant to today’s proceedings, which is early or late by six or more minutes.”

Of these seven failures, three related to services 8 or 9 and were excluded from consideration because the Appellants had already taken action to alter the registered particulars.  This left a total of four failures out of thirty-three monitored journeys.  The Deputy Traffic Commissioner stated:-


“I accept that ..... this was a statistically small sample.  In the Manchester case ..... I felt it was important ..... the sample should be big enough to exclude any serious possibility that the sample is not representative or typical.  I don’t think this sample is big enough to exclude such a risk.  Secondly, as I have already indicated, I think it’s unfair to include those monitored journeys that were on routes where the operator had already made an application to amend timetables.  If one excludes those then the sample is even smaller.”

5.
The Deputy Traffic Commissioner went on to conclude that in the exercise of his discretion (the section uses the word “may”) it was inappropriate to order a determination under s.111 of the Act.  He continued:-


“A lot of the points made to me ..... do nothing to detract from the fact that there was and potentially there is a major problem around reliability.  .....  An operator can’t have routes if they don’t care about reliability.  In this case the position seems to be this.  That we are part way through some efforts to understand the reasons for unreliability and to make some changes.  I have not been told if that exercise is complete and I am being asked to accept that several months after [a previous warning] a failure rate of some 14.5% is acceptable.


“Doing the best I can but reflecting also public concern about reliability, having formed a view that there certainly was and probably still is, a significant problem around reliability for this operator, I have decided to make a direction under s.26 of [the Act] and what I say is this.  It’s for this operator to prove that its standards of reliability are close to that as ..... should be expected, particularly from large well-known operators with resources at their disposal.  We have at the present time a remarkably generous window of tolerance in terms of meeting reliability standards.  Given that, under s.26 I attach a condition prohibiting this operator from using its vehicles to provide any local services beyond those currently registered .....”
6.
Mr Phillips’ submission was that the effect of the Deputy Traffic Commissioner’s finding that the sample was too small to be “representative or typical” meant that there was no basis for any finding under s.26 of the Act that there had been a failure to comply with s.6.  It followed that the Deputy Traffic Commissioner was not entitled to attach a condition.

7.
We agree with this submission and so indicated during the hearing.  It should be noted that by s.26(2) of the Act:-


 “The Commissioner may attach a condition to a PSV operator’s licence under subsection (1) above, by reference to circumstances falling within paragraph (a) or (b) of that subsection, if, but only if, it appears to him that the operator did not have a reasonable excuse for his conduct or that it is appropriate to attach the condition in view of - 

(a) the danger to the public involved in the operator’s conduct; or 

(b) the frequency of conduct of the kind in question on the part of the operator”.  


It is to be noted that the lack of reasonable excuse or the danger or the frequency of conduct only arise for consideration if there are circumstances falling within s.26(1)(a) or (b).  This requires a finding that the operator has either failed to operate a local service registered under s.6 of the Act or has operated a local service in contravention of that section.  The effect of his finding about the size of the sample was such that the Deputy Traffic Commissioner could not properly go on to make findings under either s.26(1)(a) or (b), without which he lacked the basis for attachment for a condition.  

8.
We note that within the papers supplied by the Traffic Area Office there is a document in the Deputy Traffic Commissioner’s manuscript which states that his decision was made under s.26(1)(b) of the Act on the grounds of “high frequency of failure and no reasonable excuse”.  But this conclusion was not stated in his decision as delivered and is inconsistent with his findings, as we have stated.  We agree with him that the sample was too small and are satisfied that thereafter he misdirected himself.  Accordingly, the appeal by the second Appellants is allowed and the attachment of the condition is set aside.

ARRIVA TEES & DISTRICT LTD
9.
In this case evidence was given that 600 journeys were monitored with 124 failures, making a failure rate of nearly 20%.  It was submitted that a problem at an area known as Loftus Bank constituted a reasonable excuse for the admitted failures:


“At Loftus Bank ..... in February 1999 physical changes occurred that resulted with some suddenness in the closure of a small stretch of road extending for about one mile and the prohibition of large buses from using that stretch of road.  That stretch of road was used by some of the buses operated by Arriva Tees & District, in particular I am told routes 28, 54A and 54.  Other routes were indirectly affected because buses were not arriving and this then had a knock-on effect.


“The consequences of this was that the operator acquired three mini-buses and had to take on some ten new drivers and train the drivers and generally take an overview of the implications of the closure to the operator’s buses of this small stretch of road at Loftus Bank.  From February 1999 throughout in effect the rest of that year the road remained closed to big buses and apparently for two or three weeks within two or three months from February and well before this monitoring exercise the road was completely closed even to mini-buses.”

10.
Although the Deputy Traffic Commissioner did not comment on the size of the sample as such, his words must be seen in the context of his earlier remarks about the other Appellants.  In this case the adequacy of the sample and the prima facie breach of s.26(1)(b) of the Act were obvious, with the essential issue being that of reasonable excuse.  The Deputy Traffic Commissioner continued after the previous quotation:-


“I have thought extremely hard about all I have heard about this matter.  I accept that there would be the need for major logistical analysis of the difficulties and also the need for additional resources and training.  I accept therefore that there would be, as Mr Burd says, the need for a bedding in period.  I take the view that nevertheless this operator should have moved more quickly and with more clarity and with more certainty. .....


“I am asked to accept, bearing in mind that the vast majority of observations that affected Arriva Tees and District took place in September 1999, that’s seven months after the Loftus Bank problem arose, it’s reasonable, and a reasonable excuse is argued for one in five of this operator’s buses failing to appear at the appropriate bus stops within that 12 minute window.  I don’t accept that.  I don’t think that is realistic.  It seems to me that within two or three months it should have been possible for a timetable to have been devised subject to a registration that was achievable within the generous windows of tolerance.  It was not achieved within three months, nor four, nor five, nor six, nor seven.


“I also bear in mind that this is not a borderline case and I am not looking at a failure rate of say 10%.  I am looking at a failure rate of 20%.  Looking at the actual observations it was a consistent pattern of lateness; very significant lateness.  You can see regularly six minutes, seven minutes, ten minutes, thirteen minutes late.  Seven months after Loftus Bank was closed to Arriva Tees buses it’s not acceptable that that pattern should be allowed to continue.  The problem itself ..... is one mile of road.  I’ve looked at the map and I know how difficult it has been to go around it.  Three mini-buses were all that was required to make the connections and bearing in mind the total size of the operation, it doesn’t seem to me to be the sort of problem that would properly be regarded as a reasonable excuse for the level of failure in July and more significantly in September.”

The Deputy Traffic Commissioner then went on to make orders under ss.26 & 111 of the Act.

11.
Mr Phillips’ first submission was that the Deputy Traffic Commissioner had misdirected himself in his approach to the “window of tolerance”.  Prior to the public inquiry the Traffic Area Office had written:-


“Having particular regard to the alleged late or early running of local services, or failures to run, the approach adopted nationally by Traffic Commissioners is that the parameters taken when considering what action to take as a result of local service transgressions, will be those where journeys are six or more minutes early or late in their running times or failure to run at all.  


“Accordingly, this standard will be applied at the forthcoming inquiry.”

Mr Phillips argued that the effect of this was that the Deputy Traffic Commissioner had sought to apply a national, rather than a local, standard and had so decided in advance of the hearing.  

12.
We think that there are two clear answers to this submission.  First, the Appellants could and should have argued to the contrary if they had wanted to do so.  But no such attempt was made.  The reason why is that, second, it is apparent that the “window of tolerance” adopted was regarded as generous.  The Appellants’ managing director, Mr Noble, said in evidence:-


“Well, I think. there are two points there, Sir, the first is early running and the second is late running.  There is little excuse for early running.  But in this industry there are inevitably a large number of unsupervised drivers but it is therefore incumbent on companies to have systems in place to prevent early running.  I believe that six minutes is a very generous window for early running.  As regards late running, there can be a wide variety of causes as I have already mentioned.  For those matters within our control I believe that six minutes is reasonable.  For those matters outwith our control the area is more difficult.  A six minute window of tolerance may not be unreasonable but may not be appropriate in all the circumstances.”


Reasonable excuse is, of course, available as a defence for “matters outside an operator’s control”.  Since it was the Deputy Traffic Commissioner himself who questioned Mr Noble on the reasonableness of the proposed window of tolerance we think that it is clear that the Deputy Traffic Commissioner had not bound himself in advance and that he was indeed prepared to consider the extent of the “window of tolerance”.  The effect of his questioning was to emphasise the reasonableness of the Traffic Commissioners’ general approach.  It is to be noted in paragraph 45 of the Court of Appeal’s judgment that, when referring to windows of tolerance, one of the criticisms made in that case was “that the figure was an arbitrary one and had never been specifically put to the Appellants for their comments”.  This cannot be suggested here and we are satisfied that the Deputy Traffic Commissioner’s approach was entirely proper, with ample opportunity being given for contrary submission.

13.
The next submission related to a warning given at a public inquiry in December 1998.  Subsequently the Appellants wrote to the Traffic Area Office and gave details of a rolling two-year programme:-


“.....  It is Arriva .....‘s intention to institute a rolling programme whereby new time trials would be undertaken on ten of our routes on a regular monthly basis.  This will enable the company to make sure that every one of its routes is checked in each two-year period to ensure that the running time provided is still adequate for the prevailing road and traffic conditions.


“I would ..... be grateful if you would confirm that such an arrangement constitutes reasonable steps to address the concerns that were expressed.”

A reply was sent by the Traffic Area Office, stating that “while I am unable to speak on behalf of the Traffic Commissioner ....., it is confirmed that the plan does appear to represent a reasoned response .....”.  Mr Phillips submitted that the Deputy Traffic Commissioner had failed to give sufficient weight to this letter.  We have to say that we disagree and think that he had the matter very much in mind.  During evidence he asked if the Appellants expected a “moratorium”, particularly in respect of those services which would not be reached until the end of the two year period.  He pointed out that it was for the Company to manage its services and not for the Traffic Area Office to do so.  No doubt the rolling programme would enable fine tuning, but it could not be a substitute for ongoing supervision so as to ensure compliance with the Company’s obligations throughout the period. 

14.
Mr Phillips’ main submission was that the Deputy Traffic Commissioner misdirected himself in his approach to the Loftus Bank problem by looking at “outcomes” rather than at the nature and extent of the problems.  Mr Phillips relied upon the following words in the decision:-


“It is well known that the Traffic Commissioner is primarily concerned with outcomes of an operator’s actions.  It is all very well to come along to public inquiry and to have a defined management structure, to use fine words and promote good intentions but at the end of the day if they have failed to deliver a satisfactory level of services and results the Traffic Commissioner will have to consider taking serious disciplinary action.  I take the view that this is a bad case.  I have considered whether or not there are reasonable excuses and essentially what is raised before me ..... is that there is a reasonable excuse in relation to a problem in an area known as Loftus Bank .....”

The Deputy Traffic Commissioner then continued with the description with the Loftus Bank problem as quoted in paragraph 9 above.  We do not accept that the Deputy Traffic Commissioner was limiting himself to “outcomes”.  On the contrary, it is clear that he had the issue of reasonable excuse well in mind throughout his decision and we are satisfied that there was no misdirection.

15.
A second aspect of the same submission was based on paragraph 42 of the Court of Appeal’s judgment where it refers implicitly to the discretionary nature of s.111 of the Act:-


“Section 111 ..... provides for the crudest of penalties and should clearly only be invoked where the Commissioner is quite satisfied that the penalty is deserved.”

We are satisfied that the Deputy Traffic Commissioner properly considered this aspect.  The reality of these submissions is that we were being asked to reconsider the merits generally.  But we are not permitted to do so unless the Deputy Traffic Commissioner was “plainly wrong” and it was not suggested that there was no evidence to support his findings.  On the contrary, it is apparent that the Deputy Traffic Commissioner was meticulous in his approach to the facts and that he felt himself driven inexorably to his overall conclusion: as quoted above, it was, he said, “a bad case”.  We think that paragraph 57 of the Court of Appeal’s judgment should be kept in mind by operators:-


“It remains important that these statutory powers should not be emasculated by an over-elaborate approach to the investigation or an unnecessary attention to detail.  Ultimately, broad judgements have to be made as to the adequacy and reliability of an operator’s published services.  Commissioners should continue to impose sanctions on those who seriously fail the travelling public.”


Having considered all the points made we have no hesitation in dismissing the appeal by this Appellant, Arriva Tees & District Ltd.

CONCLUSION

16.
Mr Phillips put all his submissions clearly and succinctly and we are grateful to him for his assistance.  In the result, the appeal by Arriva Tees & District Ltd (24/2000) is dismissed, while the appeal by Arriva Teesside Ltd (25/2000) is allowed.
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