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IN THE COURT OF THE TRANSPORT TRIBUNAL

Appeal 2009/225

Appeal By: PRIORITY FREIGHT Ltd. & PAUL WILLIAMS



Before:
Judge Brodrick






David Yeomans






John Robinson

____________

ORDER

____________

SITTING in London on 6 July 2009

UPON READING the decision of the Traffic Commissioner for the South East and Metropolitan Traffic Area made on 12 March 2009  

AND UPON HEARING Mark Laprell, counsel, instructed by Backhouse Jones, solicitors, for the Appellants

IT IS HEREBY ORDERED that this appeal BE ALLOWED and that the number of vehicles authorised by the licence be curtailed from 16 down to 12

PRIORITY FREIGHT Ltd. & PAUL WILLIAMS

2009/225
___________

REASONS

___________

1. This is an appeal against the decision of the Traffic Commissioner for the South East and Metropolitan Traffic Area to revoke the goods vehicle operator’s licence held by the Appellant company and to find that Paul Williams had lost his good repute as a director and as Transport Manager.

2. The factual background to the appeal appears from the documents, the transcript and the Traffic Commissioner’s decision and is as follows:-

(i) The Appellant company is the holder of a Standard International Goods Vehicle operator’s licence authorising the use of 16 vehicles and 8 trailers.  The licence was granted on 7 August 1998.  At the time of the Public Inquiry the Appellant company had 4 vehicles and no trailers in possession but also used vehicles on short-term hire.

(ii) The Appellant company provides express transport services, by road or air, to various different industries.  It uses its own vehicles and hired vehicles and sub-contracts to approved suppliers.

(iii) On 18 August 2004 the Appellant company was convicted of an overloading offence and fined £1500.  Notification of the offence was given to the Traffic Commissioner on 23 August 2004.  On the same day a letter was sent by the Appellant company to all its drivers providing a detailed reminder of the procedure for ensuring that vehicles were not overloaded.  That information had already been provided to each driver in their ‘Drivers Instructions’.

(iv) On 13 January 2005 the Appellant company was given a formal warning following an unsatisfactory maintenance inspection, which had found evidence of excessive time and mileage intervals between inspections.  When asked for an explanation Paul Williams, replying on behalf of the Appellant company, accepted that there had been an administrative oversight and set out the steps which had been taken to ensure that it would not happen again.

(v) On 17 January 2008 a memo was sent to all the Appellant company’s drivers asking them to note that changes to some of the existing drivers’ hours regulations came into force on 1 January 2008.  The drivers were reminded that it was necessary to keep records for the previous  28 days and that it was necessary to record all work, whether driving a van or a 7.5. ton lorry, in a Weekly Report book.

(vi) On 24 April 2008 VOSA commenced an investigation into allegations that drivers were working in excess of the drivers hours regulations, that tachographs were being falsified and that drivers were carrying dangerous goods without the appropriate driving licence.  On the same day Mr. Miller, a Traffic Examiner, issued the Appellant company with a notice requiring the production of tachograph records for the period between 1 January 2008 and 31 March 2008.  In discussion with Mr. Neal Williams, the Managing Director of the Appellant company Mr. Miller was told that in addition to the authorised vehicles the Appellant also used 3.5 ton vehicles.  As result Mr Miller orally requested the drivers’ time sheets for the same three month period.

(vii) On 9 May 2008 the relevant information was provided in the form of CD’s containing information downloaded from the digital tachographs fitted to the Appellant company’s vehicles.  Analysis of this data began later in May 2008.  In fact there was no evidence that tachographs had been falsified and no evidence that drivers were carrying dangerous loads without the necessary licence.  However there was evidence that a number of drivers had infringed the drivers’ hours regulations in various different ways.

(viii) When the data from the tachographs was cross referenced to the drivers’ time sheets it was apparent that some drivers were undertaking both EU regulated driving and the driving of smaller 3.5 ton vehicles without making a proper record of the two types of work.  This raised the question of whether there had been a breach of article 6(5) of regulation 561/2006, [“article 6(5)”], to which more detailed reference will be made in due course.

(ix) On 12 May 2008 Mr Scott-Smith wrote to Mr. Neal Williams giving notice of his intention to resign from the position of Transport Manager.  He was a national and international CPC holder, who had been employed by the Appellant company specifically to employ, monitor and train drivers.  He indicated a wish to leave on 30 May 2008, even though he period of notice did not expire until 12 June 2008.

(x) On 22 May 2008 Mr. Miller visited the Appellant company and spoke to Mr. Neal Williams and Mr. Scott-Smith.  It appeared to Mr. Miller that Mr. Neal Williams and Mr. Scott-Smith were unaware of the record keeping rules in relation to mixing EU regulated and other work and, in particular, unaware of the requirement to make a record of non EU regulated work, either manually on a record sheet or print out or by means of the manual input facility on recording equipment.  Mr. Williams and Mr. Scott-Smith agreed to take action on this point.  When asked how infringements were monitored Mr. Scott-Smith said that the digital data was downloaded and sent to the Freight Transport Association, [“the FTA”], who provided an analysis report.  Later that day Mr. Scott-Smith e-mailed the reports to Mr. Miller.

(xi) In June 2008 all drivers were told that the Appellant company had become aware that some drivers were not complying with the current regulations in relation to drivers’ hours.  The drivers were provided with a copy of the latest regulations and told that if they needed further information they should contact the office.  They were warned that contravening drivers’ hours regulations was an offence and that disciplinary action would be taken.

(xii) On 8 July 2008 Mr. Miller had a pre-arranged meeting with Mr. Neal Williams to discuss the offences disclosed by the analysis of the digital data.  Mr. Williams was provided with a spreadsheet outlining a random sample of drivers’ hours infringements.  It appeared to Mr. Miller that he was immediately shocked by the number and the type of the infringements disclosed.  Mr. Miller then examined a number of the FTA analysis sheets.  Some had not been signed by the drivers and the Appellant company could not produce any evidence of disciplinary procedures in relation to drivers.  It appeared to Mr. Miller that Mr. Williams found it difficult to believe that his drivers were responsible for the infringements.  In evidence at the Public Inquiry Mr. Miller described Mr. Williams as being “in disbelief and shock”.  A further meeting was arranged in order to explain the findings.

(xiii) On 17 July 2008 Mr. Miller returned to the Appellant company.  On this occasion the results of the analysis were displayed using a projector and a screen.  Mr. Williams agreed with the analysis and with the infringements which it disclosed.  It was then pointed out that all these infringements had been listed in the FTA analysis sheets, which had been e-mailed to Mr. Miller by Mr. Scott-Smith.  In general terms the analysis revealed 30 offences of exceeding 4.5 hours driving without a break or breaks, 40 offences of insufficient rest in 24 hours, 9 offences of exceeding 10 hours driving, 17 offences of insufficient rest in 30 hours when crew driving, 2 offences of insufficient weekly rest and 63 offences of failing to make a manual entry when mixing EU and other work.  In the course of the evidence the number of offences in the first two categories was reduced to 29 and 37 respectively. 

(xiv) Five drivers, chosen at random, were interviewed about the offences which they were alleged to have committed.  With the exception of one journey they all said that they had not been put under pressure to drive in excess of permitted hours, but it became clear that their understanding of the regulations in relation to drivers’ hours and record keeping was rather vague.  The drivers seemed to have problems operating and understanding digital tachographs and they said that if the infringements had been brought to their attention and explained to them on a regular basis they would not have committed the offences.  The consistency in the answers given by the five drivers was such that it was decided that further interviews would serve no useful purpose.

(xv) On 30 September 2008 Mr. Miller interviewed Mr. Paul Williams, the nominated Transport Manager and a Director of the Appellant company, under caution.  He was shown the analysis setting out a total of 98 drivers’ hours offences and 63 record keeping offences, (see paragraph 2(xiii) above).  He agreed with the analysis and said that during this period it was Mr. Scott-Smith who was responsible for training and monitoring drivers and that he had been employed specifically to perform that role.  He added that he would ask Mr. Scott-Smith if all was well and that he was told that it was all in hand, with the result that he believed that Mr. Scott-Smith was doing exactly what he was supposed to be doing.  He said that he knew that Mr. Scott-Smith was sending data to the FTA and he expected him to act on the results.  He accepted, however, that he had not looked at these reports himself until he had printed them off in the course of the investigation.  He said that the company wished to move on and that he had resumed responsibility for the drivers all of whom had been given training through a training company.

(xvi) On 2 October 2008 Mr. Miller interviewed Mr. Neal Williams under caution.  The 98 drivers’ hours offences outlined at paragraph 2(xiii) were put to Mr. Williams.  He accepted the analysis and agreed that the offences had been committed.  Mr. Williams went on to explain that Mr. Scott-Smith had been employed to ensure that the Appellant company remained compliant and that drivers were adequately trained.  He said that the problems should have been identified by Mr. Scott-Smith, whose credentials were far better than his.  He felt, in hindsight, that he had placed too much trust in Mr. Scott-Smith, with the result that he had not spotted the problems himself.  He said that, as Managing Director he was ultimately responsible for every employee in the company, but that the directors generally, having failed to supervise Mr. Scott-Smith adequately had to ‘take it on the chin’.  He also accepted that there was no evidence of any disciplinary proceedings for any offences during January, February or March 2008.

(xvii) At the end of his statement Mr. Miller said this:

“As the result of my dealings with this company to date it is my opinion that they appear to be in general well meaning and cooperative, however, it is apparent that monitoring tachograph and drivers’ hours during the months of January, February and March 2008 was inadequate.  Drivers were not disciplined or educated sufficiently to prevent further infringements.”

(xviii) In November 2008 letters were issued to a number of drivers issuing verbal warnings for continued tachograph infringements.  These infringements were revealed by tachograph analysis from the FTA, which the Appellant company was continuing to receive.

(xix) On 21 November 2008 the Appellant company was called to a Public Inquiry to consider whether to take disciplinary action in respect of allegations of failure to comply with undertakings, breach of conditions of the licence, a conviction for overloading, material changes in circumstances and loss of good repute.  Paul Williams was called to the same Public Inquiry to enable the Traffic Commissioner to consider whether he remained of good repute.

(xx) The Public Inquiry commenced on 27 January 2009.  Messrs Neal Williams and Paul Williams were present on behalf of the Appellant company, represented by Mr. Sturman.  Mr. Paul Williams was also present in his capacity as Transport Manager.  Mr. Miller and a Mr. Gauntlett, both Traffic Examiners, were present from VOSA, which was represented by Mr. Thomas.  In addition a number of drivers were also present.

(xxi) Shortly after the start of the Public Inquiry the Traffic Commissioner indicated that he proposed to deal with the drivers first.  When questioned by Mr. Thomas Mr. Miller explained the various offences committed by each driver in turn.  Each driver then gave evidence in turn.  They said that during the period in question, January to March 2008, Mr. Scott-Smith was in charge of tachographs and drivers’ hours and that the fact that they were breaching the regulations was never drawn to their attention by him.  They said that since his departure they had had proper training from Sigma and that mistakes were notified on a monthly basis.

(xxii) The Traffic Commissioner then turned to the case in relation to the Appellant company and Mr. Paul Williams.  Mr. Miller gave evidence in accordance with his statement, which has been summarised above.  When dealing with the evidence in relation to the question of supervising Mr. Scott-Smith Mr. Miller volunteered that Mr. Neal Williams had ‘taken his eye off the ball’. 

(xxiii) There followed questioning about article 6(5), which covers mixed work some of which must be recorded on tachographs and some of which falls outside the requirement for a tachograph.  Mr. Sturman suggested that the records actually kept by the Appellant company’s drivers recorded all the information required, while Mr. Miller responded that it was not recorded in the form required by the regulations and it would not necessarily have been available for the full 28 day period, for which it might be required.  In the end the matter was left on the basis that it was a question of law to be resolved by the Traffic Commissioner.

(xxiv) Mr. Gauntlett gave evidence that he had assisted Mr. Miller throughout his investigation and that he had also visited the Appellant company on three, four or five occasions when he was the Traffic Examiner with responsibility for the Dover area.  He said that at the time of those visits the Appellant company was using analogue tachograph equipment.  He said that as a result of those visits he was happy that the Appellant company was compliant and that to the extent that it was not he gave advice to enable it to become compliant.

(xxv) Mr. Paul Williams then gave evidence.  He said that the Appellant company was a family business run by himself, his father and two brothers and that he had been the CPC holder from the start.  He added that he was also a Director of the Appellant company.  He said that when the Appellant was using analogue tachographs he was responsible for collecting, storing and analysing the charts and for the training of drivers, if needed.

(xxvi) He said that the Appellant company decided to switch to digital tachographs almost as soon as they became available to the company from whom they hired vehicles, which would have been about the end of 2006.  He said that the company was growing well and wanted to be “ahead of the game and pushing things forward in the right way”.  In view of the amount of work involved in training drivers in the new rules and the new tachographs a decision was taken to employ someone who was very experienced in the field, hence the appointment of Mr. Scott-Smith.  Mr. Williams said that Mr. Scott-Smith had impressive qualifications as a trainer and that he was better qualified in that respect than anyone else at the Appellant company.  However he said that those in charge of the Appellant company did not see the need to make Mr. Scott-Smith a CPC holder and that he was happy to remain as CPC holder with “a good man working for us carrying out a lot of the duties that a CPC holder would have”.

(xxvii) Mr. Williams referred to the fact that Mr. Scott-Smith had organised a full day of training for drivers, which had been attended by his father, the Chairman of the company.  He said that his father had commented during the training that there was an awful lot of information to take in and that Mr. Scott-Smith had said that he was not really comfortable having him present during training sessions. 

(xxviii)  Mr. Williams was asked about the extent to which he supervised Mr. Scott-Smith.  He replied that he would ask him if everything was ‘ok’ and he would be told that it was.  He said that he could see that Mr. Scott-Smith was ‘logging data and sending files to the FTA’ and that he did not feel the need to question him because he trusted him to do his job.  He said that his father did ask questions and that by about the Summer of 2007 it was felt that they were, perhaps, being too trusting.

(xxix) Mr. Williams said that when the Appellant company was using analogue tachographs he would test the knowledge of those applying for driving jobs in relation to drivers’ hours and the use of tachographs.  He accepted that he did not know to what extent Mr. Scott-Smith did the same in relation to digital tachographs.  He repeated that while he had done it there had not been a problem and that he felt that he had given his role to someone who was better qualified but essentially the position had been abused.  He said that he and an employee, called Ed Bembridge, had taken on the role performed by Mr. Scott-Smith and that in August 2008 a training company was employed to provide two days training for the drivers and that further training would be provided as and when necessary.  With the benefit of hindsight Mr. Williams said that he would no longer take another person’s word that they were performing part of the CPC holder’s role correctly, that he would have regular meetings, monitor their work and offer advice more freely, regardless of their qualifications or experience.  He said that the Appellant company was still improving its systems, that more training was needed but that it would not take long before there was 100% compliance.

(xxx) Mr. Paul Williams then dealt with the one occasion on which it might be suggested that a driver was under pressure to exceed permitted hours.  He said that it involved the delivery of a high value load to an address in Paris.  The driver had to wait for an opportunity to offload but in the end a decision was taken that he had to leave with the load on board to go to a place where he could rest even if that meant upsetting the client.  Unfortunately the driver could not get to a place of rest in time.

(xxxi) In answer to Mr. Thomas Mr. Williams said that since Mr. Scott-Smith left he had probably issued verbal or written warnings to all the 20 drivers, either by talking through what they had done wrong or setting it out in writing.  He accepted that with hindsight he had failed to monitor Mr. Scott-Smith adequately.

(xxxii) Mr. Thomas then turned to the question of whether any steps had been taken to comply with article 6(5).  Mr. Williams replied “Yes, well we have had the training procedure, training people in and the drivers are printing out their digital tachos and they are writing on the back of them recording it and that is … is that where you were going”?  Mr. Thomas replied that that was what he wanted to hear.  The Traffic Commissioner then asked a series of questions, the answers clarified and confirmed what Mr. Williams had said.  However Mr. Sturman then asked further questions about the working time directive booklets, establishing that they were carbon copy booklets and that the drivers retained a copy for at least 28 days.  The Traffic Commissioner intervened to point out that the booklet did not comply with the requirements of article 6(5).

(xxxiii)  In answer to the Traffic Commissioner Mr. Paul Williams said that he had totally trusted Mr. Scott-Smith’s credentials and experience.  He went on “well I am deeply saddened that we are in this position and obviously my whole family have worked twelve years night and day and sweated for this company that we are in this position because of that decision”.  He resisted the temptation to put all the blame on Mr. Scott-Smith, accepting that he had not overseen what he was doing.  A little later it appears that he accepted, indirectly, that he had failed to have continuous and effective responsibility for the transport operations of the Appellant company but he added that he was back in charge and that “we have learned one hell of a lesson in the process of this”.

(xxxiv)  Mr. Neal Williams gave evidence on the second day of the Public Inquiry.  He said that the Appellant company provided a premium freight service, using the fastest and most efficient means of transporting freight anywhere across the world.  He said that they aimed to collect any consignment from anywhere in Europe within 90 minutes and that they would then provide the fastest delivery time, within the law because the Appellant company had never deliberately flouted the law to achieve what a client expected.

(xxxv) Mr. Williams described the decision, taken by himself and his father to move to digital tachographs and to employ someone, Mr. Scott-Smith, who, it was believed, would take the company to a higher level of training for drivers.  He said that he attended weekly meetings with Mr. Scott-Smith.  He accepted that in those meetings he had not gone into detail about infringements committed by drivers, his understanding being, having asked regularly, that the Appellant company was operating at a higher level of compliance than it had done previously.  He went on to say that “we have to hold our hands up and say that as a company we made an error of judgment”.  He also accepted that they had taken their eye off the ball.

(xxxvi)  Mr. Williams described the training session which his father had attended.  He said that he had been told that it was not slap dash or hurried but that his father felt that there was a lot of information to be understood and retained.  He said that his father had asked that the drivers should be provided with a flow chart and a disc so that they would be better able to follow and apply the training which they had received.  He said that subsequent investigation showed that there was no evidence that Mr. Scott-Smith had carried out either of these requests. 

(xxxvii) Mr. Williams explained the thinking behind the decision to move to digital tachographs and to employ Mr. Scott-Smith.  He said that to avoid confusion it was thought better to have one system rather than two.  That the directors understood the analogue tachograph system but felt that they did not fully understand the digital system.  They therefore wanted to employ someone who did have a good grasp of the digital system.  He said that he believed that Mr. Scott-Smith did have a good grasp of digital tachographs, that the work he had done on training programmes was very professional but that what he did not do was to implement those programmes.  He added that they had wrongly accepted Mr. Scott-Smith’s assurances that all was well.  Later, in answer to the Traffic Commissioner, he said that Mr. Scott-Smith was very good on paper but out of his depth working for the Appellant company.

(xxxviii) Mr. Williams said that when VOSA asked for the records he was told by Mr. Scott-Smith that it was ‘a storm in a teacup’.  Later when told of the infringements he said that he was ‘totally and utterly shocked’ and that he could not believe it and required proof, because he had been led to believe that the Appellant company was compliant.  By that stage Mr. Scott-Smith had left.  He accepted, with hindsight, that he should have been more pro-active in monitoring what Mr. Scott-Smith was doing in relation to drivers’ hours.  Since then he said that he had taken a closer supervisory role and that they were striving for zero tolerance, even though that might not be 100% achievable.

(xxxix)  Mr. Williams dealt with the consequences of different forms of regulatory action.  He said that both revocation and suspension would be likely to put an end to the business.  He said that a curtailment which reduced the level of the core fleet would be very serious.  Later in answer to Mr. Thomas he said that there was a core fleet of six vehicles to which others were added, as necessary, on hire.  He said that he believed that they would be able to manage if the authorisation was reduced by four but not if it was reduced below that figure.

(xl) Mr. Thomas asked about the records which were being kept in relation to out of scope work.  Mr. Williams replied that the drivers were putting that information on the back of the tachograph printout, except that that was not possible where a driver had driven an out of scope vehicle for a prolonged period.  In that case the information was recorded manually.

(xli) In answer to Mr. Thomas Mr. Williams said that in his view the drivers had been misled, by Mr. Scott-Smith, into believing that they were operating legally.  He accepted that he had neglected to supervise Mr. Scott-Smith adequately, with the result that he had been led to believe that all was well.  He stressed that the Appellant company was not intentionally operating unlawfully.

(xlii) In answer to the Traffic Commissioner Mr. Williams accepted that the Appellant company had failed to notify the resignation of Joanne Williams, as a director, in 2004 and that it had failed to notify the appointments of Gareth Williams and Paul Williams as directors.  He accepted that these were material changes which should have been notified.

(xliii) He said that in future the Appellant company would not do any internal training but would, instead, employ an outside agency.

(xliv) Mr. Williams was asked by the Traffic Commissioner to explain what he meant by ‘making a big mistake’.  He replied that they had ‘jumped too soon before we were ready’, in other words they had gone to digital tachographs too soon and that they had employed someone who wasn’t competent.  He went on to say that they had thought that it would be much easier to use digital tachographs and that they would be easier to analyse.  He added that they had employed someone who was qualified to the level where he could train those who were to train drivers and that they believed that he would be able to do a far better job than they would be able to do.

(xlv) The Traffic Commissioner gave a written decision dated 12 March 2009.  He made brief reference to the background and to the evidence given at the Public Inquiry.  With one important exception the matters set out under the heading ‘Findings and Reasons’ accord with the matters set out in greater detail above.  The one exception is that the Traffic Commissioner concluded that the Appellant company was still allowing drivers to make manual entries in contravention of Article 6(5).

(xlvi) The Traffic Commissioner posed what has become known as the ‘Bryan Haulage question’, namely: “do I think that the conduct of the operator is such that I think that the company ought to be put out of business”?  He concluded that it was both proportionate and appropriate to answer the question in the affirmative.  He concluded that Mr. Paul Williams had lost his good repute and that the good repute of Mr. Neal Williams was severely tarnished.  In the light of the Appellant company’s consequent loss of good repute the licence was revoked.  In addition it was also revoked under the Traffic Commissioner’s discretionary powers having regard to the large number of breaches of the undertaking in relation to drivers’ hours and records and the failure to inform the Traffic Commissioner of material changes in circumstances.

(xlvii) By a Notice of Appeal dated 9 April 2009 the Appellant company appealed against that decision.  The grounds of appeal put forward at that stage were in general terms.  In essence they alleged that the Traffic Commissioner’s reasoning was inadequate and that there had not been a proper balancing exercise.

3. Following the refusal of an application to adjourn the appeal, made at a late stage, there was a change in representation after which the Appellants were represented by Mr. Laprell, instructed by Backhouse Jones.  Three days before the hearing and having had the papers for less than 24 hours Mr. Laprell provided us with a skeleton argument.  Not only were we grateful for a document, which could serve as a model for other skeleton arguments, but we were also impressed by the speed with which Mr. Laprell and those instructing him had gone to the heart of a substantial appeal.  In essence he took three points.  First, that the Traffic Commissioner had wrongly concluded that the Appellant company remained in breach of Article 6(5).  Second, that the Traffic Commissioner failed to make any proper assessment of the positive factors, especially those present at the date of the Public Inquiry and third, that the Traffic Commissioner failed, in answering the Bryan Haulage question, to conduct a proper balancing exercise or to explain why, in the circumstances of this case, this operator ought to be put out of business.

4. The Traffic Commissioner set out the terms of Article 6(5) which are as follows:

“A driver shall record as other work any time spent as described in Article 4(e) as well as time spent driving a vehicle used for commercial operations not falling within the scope of this Regulation, and shall record any periods of availability … since his last daily or weekly rest period.  This record shall be entered either manually on a record sheet, a printout or by use of manual input facilities on recording equipment”.

He went on to set out VOSA’s interpretation, namely that there were three and only three possible ways in which the information could be recorded, as set out in the last sentence of Article 6(5).  He went on to reject the submission made by Mr. Sturman that working time record sheets could suffice for the purposes of Article 6(5).

5. Under the heading ‘Findings and Reasons’ the Traffic Commissioner said this at paragraph 21:

“At the date of the Public Inquiry Mr. Paul Williams confirmed that whilst drivers were making manual entries on the digital tachograph printouts, they were still using working time record sheets to record other work”.

Later at paragraph 27(k) he added:

“As at the date of the Public Inquiry the operator continued to allow drivers to make a manual entry in contravention of Article 6(5)”.

6. Mr. Laprell argued that these findings were plainly inconsistent with any reasonable and sensible interpretation of the evidence.  He submitted that the drivers were bound to record out of scope work on the working time record sheets, for the purposes of the Working Time Directive, and that that fact alone could not demonstrate a breach of Article 6(5).  The correct question for the Traffic Commissioner to consider was whether the necessary information was also being recorded in one of the three ways set out in Article 6(5).  Mr. Laprell conceded that Mr. Sturman’s interpretation was wrong and that for a time, after the results of the VOSA examination had become clear, the Appellant company continued to be in breach.  But he submitted that the inevitable conclusion from the evidence of Mr. Paul Williams, set out at paragraph 2(xxxii) above, is that by the date of the Public Inquiry effective steps had been taken to ensure that the drivers complied with Article 6(5).  We agree.  Indeed that conclusion in reinforced by what Mr. Thomas said in reply to the answer quoted above, namely that Mr. Paul Williams had said what he wanted to hear.  It is further reinforced by what Mr. Neal Williams said, see paragraph 2(xl) above.  It follows, in our judgment, that the conclusion that the Appellant company was continuing to allow drivers to contravene Article 6(5) was plainly wrong and cannot stand.  A finding that an operator is continuing to operate in contravention of an aspect of the operator’s licensing regime, after the contravention has been made clear to the operator, is a serious matter.  It seems to us that it is inevitable, in the present case, that it must have made a significant contribution to the finding that the Appellant company had lost its good repute.

7. The second point taken by Mr. Laprell was that all the fourteen findings set out in paragraph 27 of the decision were negative.  He went on to submit that the Traffic Commissioner had failed to counterbalance those findings by referring to the various positive factors, which had emerged from the evidence.  In particular this was a company with an earlier history of operating in substantial compliance with the regulatory regime and a company which was once more operating in substantial compliance at the time of the Public Inquiry, having, amongst other things, employed outside trainers and having had regard to the FTA reports.  It was a company run by honest and competent individuals, who were prepared to admit their failings and had demonstrated that they could learn from their mistakes, hence the fact that the Appellant company was, once more, substantially compliant.  It was submitted that even if there had, at one stage, been a failure to comply with the letter of Article 6(5) there had, even then, been compliance with the spirit of that Article in that all the necessary information had been recorded, albeit on the wrong documents.  Furthermore Mr. Laprell submitted that potentially significant aggravating features were absent in that there was no evidence of ineffective maintenance, no evidence of falsification of records, no evidence that drivers were given schedules which would, inevitably, involved driving in excess of permitted hours, no evidence of any prevarication or obstruction of the investigation and no evidence that the failure in compliance resulted from a deliberate decision to achieve a commercial advantage as opposed to undue reliance on an apparently well-qualified employee, which turned out to be unjustified.

8. In our judgment all these points are well made.  In the circumstances of this particular case having set out all the negative factors the Traffic Commissioner was plainly wrong not to set out the positive factors as well.  Failure to do so has meant that he made no attempt to explain why the negative factors outweighed the positive factors.  In our judgment the Traffic Commissioner was plainly wrong in not undertaking that exercise because this was not a case where it was immediately apparent that the negative factors outweighed the positive.  In fact, if he had undertaken that exercise, he would, in our judgment, have been driven to the conclusion that, by the date of the Public Inquiry, this was a case where the positive features clearly outweighed the negative.

9. The third point taken by Mr. Laprell was that the Traffic Commissioner gave no reasons for concluding that ‘the conduct was such that the Appellant company ought to be put out of business’.  There will be cases where it is only necessary to set out the conduct in question to make it apparent that the operator ought to be put out of business.  We are quite satisfied that this was not such a case.  On the contrary this was a case which called for a careful assessment of the weight to be given to all the various competing factors.  In our view before answering the ‘Bryan Haulage question’ it will often be helpful to pose a preliminary question, namely: how likely is it that this operator will, in future, operate in compliance with the operator’s licensing regime?  If the evidence demonstrates that it is unlikely then that will, of course, tend to support a conclusion that the operator ought to be put out of business.  If the evidence demonstrates that the operator is very likely to be compliant in the future then that conclusion may indicate that it is not a case where the operator ought to be put out of business.  We recognise, of course, that promises are easily made, perhaps all the more so in response to the pressures of a Public Inquiry.  What matters is whether those promises will be kept.  In the present case the Appellant company was entitled to rely on that old saying that ‘actions speak louder than words’.  By the date of the Public Inquiry it had already taken actions, which enabled it to demonstrate that it was again substantially compliant.  In our judgment had the Traffic Commissioner considered the question of whether it was likely that the Appellant company would have been compliant in the future it is inevitable that he would have concluded that it was very likely that it would be.  Up to the point where Mr. Scott-Smith was employed the Appellant company had a history of substantial compliance.  Following Mr. Scott-Smith’s departure appropriate and successful steps were taken to make the Appellant company compliant once again.  All the indications were that Messrs Paul and Neal Williams accepted their failings and that they were both determined to learn from their mistakes.  Their mistakes were (a) to put too much trust in a man who appeared to have excellent qualifications and (b) to exercise inadequate supervision over him.  Each resisted the temptation, which must have been considerable given that Mr. Scott-Smith was not present at the Public Inquiry, to put all the blame on him.  In other words even though the offences were numerous and serious they were offences of omission, in the sense that the management of the Appellant company failed to prevent them, rather than offences of commission, in the sense that the management actually set out to require or encourage others to commit them.

10. In our view once the ‘Bryan Haulage question’ is approached in this way it becomes clear that it was plainly wrong for the Traffic Commissioner to answer the question by saying no more than: “I consider it both proportionate and appropriate to answer that question in the affirmative”.  In the circumstances of this case that immediately prompts the question ‘why was it both proportionate and appropriate to put out of business a company which had recognised its faults and taken all the necessary steps to operate in compliance with the operator’s licensing regime in the future”?  In our view the Appellant company was entitled to a careful and convincing answer to that question, if loss of good repute and the revocation of the licence was to be justified.  It did not get such an answer.  We are quite satisfied that if the Traffic Commissioner had sought to explain why revocation was both proportionate and appropriate he would, in fact, have been driven to the conclusion that the Appellant company ought to have been allowed to retain its operator’s licence.

11. It follows that the revocation of the licence cannot stand and that the appeal must be allowed.  The question then is whether we should remit the case for re-hearing or substitute our own decision.  We are satisfied that the latter is the correct course.  Mr. Laprell urged us to conclude that all that was needed in the context of this case was to record a formal warning against the Appellant company’s record.  We cannot agree that that will suffice.  In our view this case calls for a formal, albeit largely symbolic, expression of public disapproval for the fact that the management took its ‘eye off the ball’ and failed to spot the commission of these offences because the supervision of Mr. Scott-Smith was inadequate.  We believe that the appropriate way to achieve that result is by curtailing the licence from 16 down to 12 vehicles.  We have quite deliberately not set any time limit on this curtailment.  As soon as business picks up sufficiently the Appellant company should be free to apply for an increase in the number of authorised vehicles.  The Appellant company, and those who manage it, will know that any application for an increase will give the Traffic Commissioner, if so advised, the opportunity to see whether those in charge of the Appellant company have kept their promises to operate in compliance with the licensing regime in the future.  In that way the public in general and the licensing regime in particular will benefit from keeping the management of this company ‘on its toes’.

12. We have also considered the position of Mr. Paul Williams.  In our judgment, for the reason already given, the finding that he has lost his good repute cannot stand.  However his failure to perform the role of CPC holder to the standard required is such that, in our view, the appropriate course is to record, formally, that his good repute is ‘tarnished’.  He and others will know that if there are any further problems with this company, which are laid at his door, that the loss of his good repute is likely to follow.



His Hon. Michael Brodrick 



31st July 2009
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