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IN THE COURT OF THE TRANSPORT TRIBUNAL


Appeal 2009/385

Appeal by
1st 4 BUILDERS LIMITED

Before:  
Judge Beech







Leslie Milliken







John Robinson
ORDER

 Sitting in London on 10 August 2009

UPON READING the decision of the Traffic Commissioner for the North Eastern Traffic Area made on 8 May 2009

AND UPON Mr Weldrick, Director of the Appellant requesting that the Tribunal determine the appeal in his absence

IT IS HEREBY ORDERED that this appeal be DISMISSED 

Appeal 2009/385

1st 4 BUILDERS LIMITED

R E A S O N S

1. This was an appeal from the decision of the Traffic Commissioner for the North Eastern Traffic Area made 8 May 2009 when he refused the Appellant’s application for a restricted licence under s.13(11) of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”).  

2. The factual background to the appeal appears from the documents and the Traffic Commissioner’s decision letter and is as follows:

(i) On 26 February 2009, the Central Licensing Unit (“CLU”) received an application for a large goods vehicle licence authorising two “tipper” vehicles in the name of “Michael Weldrick 1st 4 Skips”.  The nature of the business was described as “skip hire/waste transfer”.  The application was deficient in the following ways:

a) it did not specify whether a restricted or standard licence was required;

b) the identify of the applicant was unclear;

c) it did not enclose confirmation that the proposed operating centre could be used as such;

d) no financial information was enclosed;

e) no advertisement was enclosed;

f) the maintenance contract that was enclosed was not in an appropriate form;

g) questions as to the identity of the directors of the company (if the applicant was in fact a company), the details of previous operator’s licences held, the parking arrangements at the operating centre and question 14 relating to finances were not completed;

h) no Transport Manager was nominated;

i) a certificate of incorporation was not enclosed.

(ii) On 10 March 2009, Mr Farooq of the CLU wrote to Mr Weldrick requesting that the outstanding information be provided  by 24 March 2009.  The letter also informed Mr Weldrick that if a restricted licence was required, then finance of £4,800 must be evidenced; if a standard licence was required then £9,600 must be evidenced.  The letter also highlighted that Mr Weldrick had been or was a director of Weldrick Duggan Limited, a company which had previously held an operator’s licence and that this company was now in voluntary liquidation.  A liquidators report was requested along with a letter detailing the circumstances leading to the dissolution and liquidation of that company.  

(iii) On 24 March 2009, Mr Farooq spoke to Sandra Duggan, the Appellant’s company secretary and was advised that there had been a delay in collating all of the information that was required.  All documents requested save for the liquidator’s report would be sent by recorded delivery.  This conversation was followed by another on 27 March 2009 during which Mr Farooq was informed that all of the documents had now been collated and that they would be sent by recorded delivery.  The documents were delivered to the CLU on 30 March 2009.  A covering letter confirmed that the Appellant required a restricted licence as “we only carry our own goods”.

(iv) On 21 April 2009, following a delay in the documents being scanned into the CLU’s computer system, Mr Farooq telephoned Ms Duggan in relation to the financial evidence provided.  The average balance over the three month period covered by the bank statements provided showed an average balance of £798.  Mr Farooq enquired as to whether there was any other evidence that could be submitted on behalf of the Applicant or whether an overdraft facility was in place.  Mr Farooq was advised that there was no further evidence available.   

(v) On 23 April 2009, the application was referred to the Traffic Commissioner with a recommendation that it should be refused.  The reasons for the recommendation were that:

a) the liquidator’s report relating to Weldrick Duggan Limited showed that the company had gone into liquidation owing £171,637, of which £75,960 was owed to HM Revenue and Customs;

b) Mr Weldrick had also been a director of Weldrick Duggan & Sons Limited which had gone into voluntary creditor’s liquidation in 2006 owing £36,810, of which £24,351 was owed to HM Revenue and Customs;

c) there could therefore be an issue of good repute arising out of the above;

d) the Appellant had not submitted adequate financial evidence to support an application for a restricted licence requiring the sum of £4,800 to be evidenced, whereas the average available funds over the three month period of December to February was £798.

The Traffic Commissioner refused the application upon the basis that the Appellant had failed to satisfy s.13(6) of the Act having failed to demonstrate sufficient financial resources.

3. In his letter of appeal submitted to the Tribunal, Mr Weldrick stated:

“My company has built 5 houses in the last 12 months and still not sold them they are valued at £650,000 this being the reason we are at the moment struggling to survive.  The reasoning behind the skip hire business was to allow us to bring in revenue and keep trading.  Your decision has stopped us working altogether in an uncertain economic climate, which may mean we can no longer stay trading, which in turn means 4 more people heading for the dole queue? I like many others was under the impression that the government (which you are a part of) was trying its hardest to keep businesses like mine from becoming obsolete and getting us all into some kind of work, your decision has not helped us one iota.  I believe myself to be hard working and honest and would not do anything I could not give my full and honest time to all I want to do is keep working and earning an honest living.  I have been in contact with the local MP and I am forwarding a copy of this letter and the letter received from you to him.  I have also advised to send the letter from you to Gordon Brown to assure him that nothing is being done to allow hard working builders like myself to continue in business of any kind in this unfortunate market.  I would like to believe that you may accept my appeal and grant me the tool that I need to keep in business. ..”

4. At the hearing of the appeal, the Appellant was not represented, Ms Duggan having requested that the appeal continue in Mr Weldrick’s absence as he was suffering from ill health.  This, the Tribunal agreed to do.  

5. It would appear that Mr Weldrick has confused the jurisdiction of the Tribunal with that of the Traffic Commissioner.  All references to “the letter” in Mr Weldrick’s letter of appeal are taken to be references to the letter notifying him of the Traffic Commissioner’s decision dated 8 May 2009.

6. One of the mandatory requirements that must be fulfilled before a Traffic Commissioner can grant an operator’s licence is that the Applicant is of appropriate financial standing.  The purpose of the requirement is to ensure that an operator has sufficient funds available in order to service and maintain its vehicles.  The amount of finance that must be available to an operator is stipulated by the European Community and is set out in the Financial Guidance Note for Operators which was enclosed with Mr Farooq’s letter of 10 March 2009 sent to Mr Weldrick.  There is no discretion in relation to the sums that are required to be available.  In this case, the Appellant applied for a restricted licence which required £4,800 to be available although we are satisfied that such a licence is unlikely to be appropriate for a skip hire and waste transfer business; a standard national licence must be held.  That would require the Appellant to have funds available in the sum of £9,600.  The Appellant did not provide evidence of adequate funds for either a restricted or standard licence despite the efforts of Mr Farooq and in the circumstances, the application was bound to be refused and this appeal was bound to fail. 

7. We should add something about Mr Weldrick’s statement in his letter of appeal, that “my company has built 5 houses in the last twelve months and still not sold them they are valued at £650,000”.  It would appear that he now wishes to rely upon those assets to support the financial standing of the Appellant.  Of course, this evidence was not before the Traffic Commissioner at the time he made his decision but even if it had been, Mr Weldrick would have had to satisfy the Traffic Commissioner that the houses were built by the Appellant or otherwise represented that company’s assets rather than being the assets of another company, for example Hallmark Houses Limited, a property development company for which Mr Weldrick is a Director.  In the event that Mr Weldrick were able to do that, then he would have had to go on to satisfy the Traffic Commissioner that there was some prospect of one or more of the houses being sold in the near future or that they were assets upon which an overdraft facility could be secured.  There could well be other issues upon which the Traffic Commissioner would need to be satisfied, for example, repute and professional competence, before a licence could be granted.  

8. In the event, the appeal is dismissed.

Jacqueline Beech

24 August 2009
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