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IN THE COURT OF THE TRANSPORT TRIBUNAL


Appeal 2009/307

Appeal by
ANNE JONES EDWARDS & EDWARD ANTHONY EDWARDS

Before:  
Judge Beech







Leslie Milliken







John Robinson
ORDER

Sitting in London on 10 August 2009

UPON READING the decision of the Deputy Traffic Commissioner for the Welsh Traffic Area made on 29 April 2009

AND UPON hearing Mr Parsons, solicitor of J. Charles Hughes & Co on behalf of the Appellants

IT IS HEREBY ORDERED that this appeal be DISMISSED and that the order of revocation and disqualification take effect from 23.59 on 12 October 2009

Appeal 2009/307

ANNE JONES EDWARDS & EDWARD ANTHONY EDWARDS

R E A S O N S

1. This was an appeal from the decision of the Deputy Traffic Commissioner for the Welsh Traffic Area made 29 April 2009 when he revoked the Appellant’s licence under s.26 of the Goods Vehicles (Licensing of Operators) Act 1995 (“the Act”) and disqualified both Appellants for a period of six months under s.28 of the Act, both orders to take effect from 23.59 hrs on 9 June 2009.

2. The factual background to the appeal appears from the documents, the transcript and the Deputy Traffic Commissioner’s written decision and is as follows:

(i) On 13 May 1996, the Appellants were granted a standard international operator’s licence authorising two vehicles and one trailer.  The nominated Transport Manager was Mrs Edwards and the operating centre was at Smithy Garage, Maerdy, Corwen, Wales.  The Appellants’ were farmers and hay and straw merchants.  

(ii) On 8 February 2005, the Appellants were called to a public inquiry; maintenance, prohibitions, breach of undertakings, good repute and financial standing were all in issue.  In the result, the licence was downgraded to a standard national licence; the Appellants’ were warned to comply with undertakings and in particular, to keep their vehicles and trailers fit and serviceable; the following undertakings were recorded on the licence:

a) 
vehicles are to receive a rolling-road brake test every 12 weeks;

b) 
tachograph charts are to be checked to ensure that vehicles are complying with  speed limits.

(iii) On 24 February 2006, at Conwy Magistrates Court, the Appellants’ were convicted of: using a vehicle without a tachograph record being made; using a vehicle without insurance; failing to notify the Secretary of State of the new keeper of a vehicle; failing to produce tachograph records when requested at the operator’s premises.  They were fined £600 and ordered to pay costs of £468.  

(iv) On 4 May 2006, vehicle G151 CEM, being driven by Mr Edwards was issued with an overloading prohibition, the front axle being overloaded by 30% of the permitted limit.

(v) On 6 October 2008, vehicle M520 RAJ and a trailer, were subjected to a roadside check during which a tyre fitted to the tractor unit was found to have a large hole in its surface and a tyre fitted to the trailer had damaged body cord clearly visible across a large part of its surface and there was insufficient clearance between the wing and the tyre. Two immediate “S” marked prohibitions were issued.    The prohibitions were replaced with delayed prohibitions once the tyres had been replaced at the scene.  When the tractor unit was presented for clearance of the delayed PG9, three further failure items were noted relating to brakes and suspension.  The PG9’s were cleared on 27 October 2008.  As a result of the defects and prohibitions and a test history failure rate of 83.33% against a national average of 27.29%, a maintenance investigation was instigated.  

(vi) VE Carson interviewed Mr Edwards at the operating centre on 30 October 2008.  At that time, he was unable to produce all of the records requested.  He later produced those that were available at Wrexham GVTS.  He was fully co-operative.  The outcome of the investigation was unsatisfactory for the following reasons:

a) PMI records were either not fully completed or not signed off to show that the vehicles were in a roadworthy condition;

b) The PMI intervals were extended beyond the six weekly intervals stated in the licence. Between 30 December 2006 and 10 October 2008, the intervals between inspections ranged from seven weeks to nine months in respect of vehicle M520 RFJ; there was only five inspection records for the trailer for the period 26 June 2006 to 2 August 2008 and only four inspection records for vehicle K637 WFL for the period 4 June 2006 and 14 August 2008;

c) The undertaking that vehicles be subjected to twelve weekly brake performance tests was not being complied with.  Whilst vehicle M520 RAJ had most of the required checks, neither vehicle K637 WFL or the trailer appeared to have received any (although the Deputy Traffic Commissioner accepted that the wording of the undertaking was such that it might be construed as not applying to the trailer);

d) The flow chart/forward planner did not accord with the required PMI intervals;

e) The driver defect reporting system was unsatisfactory.  The defects which were the subject of the PG9’s issued on 6 October 2008 should have been identified during the most basic of driver checks that morning and there were three written defect books for one vehicle.  No defects were noted on 6 October 2008;

f) The overall condition of the vehicles must be considered to be unsatisfactory as a result of the PG9’s and the poor annual test history;

g) The nominated maintenance provider was Hefin Williams.  He had been unwell from about December 2007 and had been unable to fulfil his maintenance role.  There had been no notification of a change of maintenance providers and no contract existed with Roberts & Thomas, the firm which had been carrying out the work on the vehicles during the period of Mr Williams’ absence;

h) The annual test history failure rate of 83.33% were not restricted to items such as headlight alignment but included more serious defects such as brakes and tyres.  

VE Carson concluded that the shortcomings for which the Appellants had been called to the public inquiry in February 2005 were the same as those that he found during his investigation.  Whilst a maintenance investigation in August 2006 had been marked satisfactory, indicating an improvement after the public inquiry, there had clearly been some deterioration in the position.  The Appellants had not been complying with the Statement of Intent with regard to maintenance undertakings and had not heeded the warning given by the Traffic Commissioner in 2005.

(vii) On 29 November 2008, Mr Edwards was issued with a PG9 whilst driving vehicle K637 WFL for failing to make a tachograph record of his journey.  On 14 January 2009, driver Brian Davies whilst driving vehicle M520 RAJ was issued with a PG9 for failing to produce a tachograph chart.  

(viii) The Appellants were called to a public inquiry on 15 April 2009.  Maintenance, convictions and a failure to notify the Traffic Commissioner of those convictions, failure to notify the Traffic Commissioner of a change in maintenance providers, breach of undertakings given at the public inquiry on 8 February 2005 and good repute were all in issue.  The Appellants attended and were represented by Mr Parsons.  VE Carson was also in attendance.

(ix) The Appellants did not take issue with the report of VE Carson.  In cross examination he accepted that the Appellants’ vehicles had been stopped on two occasions since the call up letter had been sent out and that no adverse findings had been made.  He also stated that when he had dealings with the licence, he had always spoken to Mr Edwards who he assumed to be the Transport Manager and was unaware that it was Mrs Edwards who was in fact the CPC holder.  

(x) Mr Edwards told the Deputy Traffic Commissioner that he had been in the haulage business for 45 years being mainly concerned in the hay and straw business.  He undertook his own driving save for using a temporary driver over the Christmas period.  Mrs Edwards had never taken any active part in the business.  His maintenance contractor had changed between January and October 2008 as a result of Mr Williams becoming seriously ill but he had now returned to work.  Mr Edwards was not aware of the requirement to notify the Traffic Commissioner of a change in maintenance provider during Mr Williams’ period of absence.  He considered that some of the maintenance failings were attributable to Mr Williams being unavailable.  He felt “guilty” and “embarrassed” by the tyre defects resulting in the “S” marked prohibitions issued in October 2008.  He considered that the damage to the tyre on the tractor unit was caused by the lifting of one of the axles and accepted that his driver’s walk round inspection had been restricted to checking the lights.  The overloading prohibition in May 2006 had been caused when a load of fertiliser had been poorly distributed.  His methods of loading had now changed.  He continued to take issue with the convictions at Conwy Magistrates Court in February 2006 as he maintained that he did not own the vehicle at the date of the offences, having sold it to the man who was driving the vehicle at the time.  

(xi) In relation to the undertakings he had given at the public inquiry in February 2005, Mr Edwards stated that he was keeping the tachographs “neat and tidy” for inspection, although they were not checked by anyone and in relation to brake testing he did not think that the undertaking applied to either the trailer or vehicle K637 WFL, hence the absence of records.  He considered that the extended intervals between PMI’s resulted from Mr Williams’ illness in respect of vehicle M520 RAJ and the trailer and that K637 WFL was not inspected because it was not used very often.   The 83.33% failure rate on annual test was the result of failures on trivial matters.  He assured the Deputy Traffic Commissioner that with the return of Mr Williams and with his own improved driver checks, there would be no further problems with his maintenance.  Revocation would end his business but he could “live through” suspension of his licence.  He did not produce any up to date records to demonstrate that the position had improved.

(xii) Mrs Edwards told the Deputy Traffic Commissioner that her role in the business was restricted to answering telephone calls.  She had not been responsible for the continuous and effective management of the vehicles at any stage and she had no idea what her future role would be within the business.  

(xiii) In his closing submissions, Mr Parsons asked the Deputy Traffic Commissioner to accept that Mr Edwards was a hard working man who was running a business for the benefit of the farming community in the immediate area of Maerdy, Corwen and that his supplies of hay and straw in such a rural area were of vital importance.  He asked the Deputy Traffic Commissioner to give Mr Edwards credit for replacing the defective tyres immediately on 6 October 2008 and that two subsequent roadside checks had not resulted in any further adverse findings, which indicated that Mr Edwards’ systems had improved.  Mr Parsons asked the Deputy Traffic Commissioner to accept that some of the maintenance failings were caused by Mr Williams’ inability to work in 2008.

(xiv) In his written decision the Deputy Traffic Commissioner reviewed the admissions that had been made by the Appellant in accepting VE Carson’s report.  He was not satisfied that there had been any real progress in terms of compliance since the public inquiry in 2005 which was concerned with the same issues.  However, in view of the satisfactory maintenance investigation in 2006, the Deputy Traffic Commissioner was prepared to accept that the Appellants were capable of compliance, although the undertakings given had been breached.  He was most concerned with the “S” marked PG9’s in October 2008 and described Mr Edwards’ explanation for the notices as “wholly unconvincing” as a suitable driver walk round would have identified the problems.  This represented a serious departure from the standards expected of a compliant operator.  The Deputy Traffic Commissioner had expected to be presented with strong assurances by Mr Edwards, coupled with positive steps to demonstrate that he was to operate compliantly.  He was disappointed in this respect and considered that Mr Edwards did not appreciate the significantly difficult position he was in caused by an absence of a satisfactory system to underpin compliant operation which had been masked by the absence of Mr Williams.  This was further compounded by the lack of involvement of a transport manager and of any real commitment on the part of Mr Edwards to the regulatory regime.  

(xv) The Deputy Traffic Commissioner determined that in relation to Mrs Edwards as she had never played any role in the operation of the vehicles or the business and that she had not made any effort to correct the position, she had lost her good repute.  It followed that the operation was not professionally competent.  Whilst at one stage Mr Edwards had suggested that he might be professionally competent through grandfather rights, the Deputy Traffic Commissioner would not, in any event, regard him as professionally competent in view of Mr Edwards’ own failings in the operation of the vehicles.  Having considered whether a period of grace could be given to the operation to allow the appointment of an alternative Transport Manager, the Deputy Traffic Commissioner rejected the option, having determined that the operation should in fact be put out of business which he concluded was an inevitable, proportionate and appropriate determination.  He balanced the long history of operation of Mr Edwards, his significant role in the local community and economy and that he had managed long periods of compliant operation.  However, Mr Edwards had not learnt the lesson from the warning given in 2005.  Breach of undertakings, further prohibitions of a serious nature when Mr Edwards was the driver and a deceit being perpetrated by the nomination of Mrs Edwards as Transport Manager when she played no role in the business weighed against continuing operation.  

(xvi) As to disqualification, the Deputy Traffic Commissioner concluded that as vehicles had been operated for a substantial period of time without effective professional competence in clear and direct breach of the trust on which the regulatory system was based, he considered that disqualification was appropriate and disqualified Mr and Mrs Edwards from holding or obtaining an operator’s licence for a period of six months.

3. At the hearing of this appeal, Mr Edwards attended and was represented by Mr Parsons.  His first point was that the Deputy Traffic Commissioner should not have had regard to the Conwy Magistrates Court convictions of February 2006 as Mr Edwards did not own the vehicle at the time of the offences.  We indicated to Mr Parsons that we could not go behind the convictions, which in any event were not the subject of any appeal.  We note that the Deputy Traffic Commissioner does not in fact refer to the convictions during the course of his findings and reasons for his decision.  We are therefore satisfied that there is nothing in this point.

4. Mr Parsons’ second point was that Mr Edwards’ encountered significant difficulties in relation to his maintenance when Mr Williams’ fell ill but he did not “just sit back”.  Mr Edwards “eventually” found Roberts & Thomas to undertake his maintenance work.  Further, by way of new evidence, Mr Parsons produced a letter from LE Jones Limited dated 25 June 2009 headed “Inspection Agreement” which confirms an agreement for that company to carry out the Appellants’ preventative maintenance inspections at six weekly intervals and to prepare the Appellants’ vehicles for MOT.  We informed Mr Parsons that even if we were minded to give him leave to rely upon new evidence, the agreement was not a maintenance contract and could not therefore be taken into account.  We cannot find fault with the Deputy Traffic Commissioner’s findings in relation to the adequacy of the Appellants’ maintenance systems and we do not accept that the Appellants’ failings could be attributable to Mr Williams’ illness as PMI’s were not being undertaken at six weekly intervals even before December 2007 and thereafter, a change in maintenance provider could not explain why the Appellants’ vehicles were being so inadequately inspected and poorly maintained.

5. Thirdly, Mr Parsons highlighted VE Carson’s evidence that Mr Edwards had been fully cooperative with him and described the PG9’s issued in October 2008 as arising out of an “unfortunate incident” resulting from Mr Edwards having driven the lorry in question with the rear axle in the raised position whilst it was carrying a load.  This caused the vehicle to sway and the wing of the tractor unit to rub on the tyre.  Mr Edwards accepted that the use of the trailer with a bald tyre was his mistake but attributed some responsibility to the “type” of tyre, which he has now stopped using.  We indicated that the defects in the tyres which attracted the PG9’s were, in our collective experience, the worst examples of defective tyres that we had seen and we adopt the Deputy Traffic Commissioner’s description of Mr Edwards explanation for the vehicle and trailer being driven on public roads with such defective tyres as being “wholly unconvincing”.  

6. As to revocation and disqualification, Mr Parsons submitted that these orders were too harsh in all of the circumstances.  Mr Edwards had been in business for over forty years and was a crucial part of the rural farming community in which he lived.  His was able to give explanations for the convictions in 2006, which were old convictions in any event and for the maintenance failings that had been identified; the PG9’s were a mistake.  With a new maintenance contractor, all the faults in the preventative systems had been rectified.  In the circumstances, a period of suspension should have been imposed for two to three months but not during the summer season when Mr Edwards is at his busiest.  Alternatively or in addition, the Deputy Traffic Commissioner should have considered curtailment of the licence to one vehicle which would allow Mr Edwards to operate his smaller lorry with the trailer which he needs to access smaller farms.  With a period of grace, Mr Edwards would also find an acceptable Transport Manager.

7. We cannot find fault with the Deputy Traffic Commissioner’s reasons or determination and we are satisfied that his determinations in relation to loss of repute, revocation and disqualification were entirely appropriate and proportionate.  This was a bad case involving deceit in nominating a Transport Manager who failed to discharge any of the obligations of a Transport Manager at any stage; of failing to abide by undertakings in relation to maintenance given at public inquiry; of failing to heed the warning given at that public inquiry in 2005; of maintenance and driver defect reporting failings and failures at annual test pass rate which could not be adequately explained.  The undisputed facts before the Deputy Traffic Commissioner fully justified his decision and we therefore dismiss the appeal and order that the Deputy Traffic Commissioner’s orders of revocation and disqualification shall come into effect on 23.59 hrs on 12 October 2009.

Jacqueline Beech

1 September 2009
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