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IN THE UPPER TRIBUNAL



ADMINISTRATIVE APPEALS CHAMBER

(TRAFFIC COMMISSIONER APPEALS)

ON APPEAL FROM THE DECISION OF KEVIN ROONEY, 

TRAFFIC COMMISSIONER for the NORTH EASTERN TRAFFIC AREA, 

DATED 14/10/2013
Before:

Judge M Hinchliffe, Deputy Chamber President (HESC); Judge of the Upper Tribunal.
Mr G Inch, Member of the Upper Tribunal.
Mr A Guest, Member of the Upper Tribunal.
Appellant:
HUGHES BROS CONSTRUCTION LTD

Attendance:
For the Appellant: 
No attendance

Appeal heard at: 
Field House, Breams Buildings, London
Date of hearing: 
21/2/2014
Date of decision: 
13/3/2014
DECISION OF THE UPPER TRIBUNAL:

IT IS HEREBY ORDERED that the appeal be dismissed.
Subject matter:


Restricted licence. Financial resources. Distinction between resources of a limited company, and the resources of the company’s directors or shareholders.
Cases referred to:
None
REASONS FOR DECISION:

1) This was an appeal from the decision of the Traffic Commissioner for the North Eastern Traffic Area, made on 14/10/2013, when he refused the appellant’s application for a restricted goods vehicles operator’s licence authorising 3 vehicles, on the grounds that he was not satisfied that the provision of facilities and arrangements for maintaining authorised vehicles in a fit and serviceable condition would not be not prejudiced by reason of the appellant having insufficient financial resources for that purpose.
2) The factual background to this appeal appears from the documents, the transcript and the Traffic Commissioner’s decision and is as follows:

(i) On 12/7/2013 Mr Gary Hughes, on behalf of Hughes Bros Construction Ltd, applied for a restricted operator’s licence authorising three vehicles and two trailers. Online bank statements covering the period 20/6/2013 to 9/7/2013 accompanied the application. However, the statements failed to show the name of the account holder.

(ii) The Traffic Commissioner’s office responded asking for financial evidence to demonstrate that the company had sufficient resources to support the application and indicating that the type and size of licence required a sum of £6,500 to have been available during, at least, a 28 day period - the last date of which must be not more than two months from the date of receipt of the application. The letter from the Traffic Commissioner’s office indicated that the Traffic Commissioner needed evidence of the company’s financial resources and stressed that the Traffic Commissioner could not accept copy bank statements unless they had been stamped, signed and verified by the bank.

(iii) No reply was received and the additional documentation remained outstanding.

(iv) On 2/9/2013 the Traffic Commissioner’s office wrote again stating that the letter was intended as a final attempt to resolve matters by correspondence and that a reply was required by no later than 13/9/2013. The letter stated that if, on that date, the application remained incomplete, it would be refused.

(v) No further financial information was received and so the matter was considered by the Traffic Commissioner on 13/9/2013. The Traffic Commissioner noted that the applicant company had submitted a standard maintenance agreement indicating that the company would be financially responsible for maintenance and repair. This is not, therefore, a case where maintenance and safety inspections were to be supplied through an external contractor. Consequently the Traffic Commissioner did consider it appropriate to seek the required evidence as to sufficiency of financial resources.

(vi) The Traffic Commissioner decided to give the applicant one final opportunity to supply adequate financial evidence, and a letter dated 19/9/2013 was sent to the applicant by first class post and recorded delivery. This letter again made it plain that the financial evidence needed was evidence to demonstrate the resources of Hughes Bros Construction Ltd.

(vii) Bank statements were then received in relation to a personal account held by Mr Gary Dominic Hughes. Reference to the account number shows that it was this account from which the online statements originally submitted derived. The bank statements showed a number of receipts and payments including bank transfers from Hughes Bros Construction, which demonstrated that Hughes Bros Construction had a separate bank account of its own.

(viii) The matter was again considered by the Traffic Commissioner, who noted that the evidence provided entirely failed to show any resources held by the limited company. In all the circumstances the application was refused.

(ix) The grounds of appeal wrongly suggested that the Traffic Commissioner’s decision was based solely on the fact that the bank statement was sent to Mr Hughes’ home address and that the account was a company account.

3) At the hearing of this appeal, there was no attendance on behalf of the Appellant. The tribunal had received an indication that there would be no attendance - the explanation being: “unable to attend due to work commitments”. The tribunal therefore decided to proceed to determine this appeal on the basis of the documentary evidence available.

4) We consider that the Traffic Commissioner’s approach cannot be faulted. At an appropriate time, prior to final disposal, the Traffic Commissioner considered whether or not it was necessary to require the applicant to demonstrate sufficient financial resources to maintain the vehicles in a fit and serviceable condition. Given the arrangements for maintenance under the proposed restricted licence, the tribunal considers that the Traffic Commissioner’s decision to require such evidence was entirely justified.

5) The applicant was given every opportunity to make the necessary information available. It is basic company law that a limited company is a distinct legal entity from its shareholders or directors, but the only bank statements submitted to the Traffic Commissioner’s office related to the personal financial resources of Mr Hughes. It is not just that the statements were addressed to Mr Hughes’ home address, but the account was in his name. Moreover, it was clear to the Traffic Commissioner that the company had a separate account because of the bank transfers to Mr Hughes personal account from Hughes Bros Construction. For some reason, despite the clearest of indications, bank statements from the applicant company were not made available to the Traffic Commissioner. He therefore refused the application.

6) In the papers submitted to the tribunal, the applicant company’s bank statements were submitted. The tribunal is, however, unable to take the statements into account because there were not submitted to the Traffic Commissioner, and there is no explanation for this omission. In any event, the statements (covering the period 3/9/2013 to 2/10/2013) show a fluctuating balance with the account substantially in debit from 10/9/2013 until 30/9/2013, and there is no indication of the existence of, or agreed level of, any overdraft facility.

7) In all the circumstances the tribunal concludes that the Traffic Commissioner did everything he reasonably could to provide the applicant with an opportunity to demonstrate the availability of sufficient financial resources. His eventual decision to refuse the application cannot be impugned. The appeal is dismissed.
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